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ATTENTION 
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Scenes: GTGOTS. GG .nnccncceescdnccencce BeSke> 3: 
Agriculture decisions 1:815; 2: 
Court decisions 1:817; 


Decisions overruled by Secretary of Agriculture 1:819* 


Citations in Court Decisions 
Statins, OFGers, G66. ..n oc cnc cn scence 2:799; 


Appeals from Secretary’s decisions (actions for 
review by courts) 1:820; 2: ; 3:1193 


Disposition of Appeals (actions for review) 
from Secretary’s decisions by courts... 1: ; as ; 3:1194 


Agriculture Decisions cited by courts and 
other autkorities zs 2 ; 3:1195 


Commodities involved in proceedings ‘ s 23 ; 3:1196 


Decisions and docket numbers arranged in 
consecutive order te ; 2:811; 3:1200 


Docket numbers and decisions arranged in 
consecutive order ss ; 2:813; 3:1203 


Cumulative lists of decisions 
Agriculture decisions reported ‘ 7815; 3:1206 
Prior decisions explained ; : :1190 (distinguished ) 
Prior decisions followed : ; 3:1190 
Court decisions published : 71212 


Cumulative Index-Digest of decisions 
Agriculture decisions : 7822; 3:1214 
Court decisions : 21292 


A study of the scope and nature of Agriculture 
Decisions—Statistical Index 7850; 2:882; 3:1318 


*HISTORICAL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A.D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A.D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a stand- 
ard of financial qualifications has been promulgated. In re Albert Bree, 3 A.D. 
255 (1944). —Ed. 
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(1939) Validity of Order No. 4—Construction of administrative 
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La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
- statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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(A. D. 1066) 
In re SEELEY Darry. AMA Doc. No. 41-22. Decided October 1, 1945. 


Order of Dismissal Based on Withdrawal of Petition 


Petitioners’ request to withdraw its petition is granted without prejudice, and 
therefore, the petition is dismissed. 


Mr. William Parker Ward, of Chicago, Illinois, for petitioner. James A. Doyle 
and John T. Toohey for the Production and Marketing Administration. 
Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER GRANTING WITHDRAWAL OF PETITION 

This is a proceeding under section 8c(15)(A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 
et seq.). 

Petitioners handle milk subject to Order No. 41, as amended, regu- 
lating the handling of milk in the Chicago, Illinois, Marketing Area. 
At the time a hearing was convened in Chicago, Illinois, on May 
29, 1945, petitioners requested a continuance. Earl J. Smith presiding 
officer, denied the request for continuance. Petitioners thereupon 
tiled a document entitled “Withdrawal of Petition.” Counsel for the 
Office of Marketing Services (whose functions are now exercised by 
the Production and Marketing Administration) requested that the 
withdrawal be denied and that the petition be dismissed with preju- 
dice. On June 8, 1945, the presiding offcer referred the matter to the 
War Food Administrator for decision. On June 21, 1945, counsel for 
the Office of Marketing Services withdrew its motion to dismiss the 
petition with prejudice and also its objections to the withdrawal of 
the petition. 

Accordingly, petitioners’ request to withdraw its petition is granted 
without prejudice. 


(A. D. 1067) 
In re ABBotts DarrRIEs, INC., et al., HAMILTON Darriss, INc., et al. AMA Doc. 
No. 61-7, AMA Doc. No. 61-8. Decided October 9, 1945. 
Order of Dismissal Based on Withdrawal of Petition 


Petitioners’ request to withdraw its petition is granted without prejudice, 
and therefore, the petition is dismissed. 


Mr, Robert W. Beatty of Media, Pa., Mr. Bernard L. Frankel of Philadelphia, 
Duane, Morris & Heckscher of Philadelphia, for petitioner. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER OF DISMISSAL 
In these proceedings under section 8c(15)(A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937, as amended (7 U.S.C. 1940 
ed. § 601 et seq.), petitioners requested on September 10, 1945, that 
their petitions be withdrawn without prejudice. It is so ordered. 


(A. -, 1068) 
In re Foust-YARNELL Stock YARvs. P&S Doc. No. 1598. Decided August 7, 
1945. 
Cease and Desist—Rates and Charges for Stockyard Services 


On and after 30 days from the date of this decision, respondent is ordered to 
cease and desist from charging for its stockyard services in accordance 
with its tariff now on file, and shall not publish, demand, or collect any 
rate or charge for the furnishing of any stockyard service more or less 
than the rate or charge for that service set forth in paragraph 15 hereof. 


Publication and Filing of Tariff for Stockyard Services 


Within 20 days from the date of this decision, respondent is ordered to publish 
and file, pursuant to the act and the regulations thereunder, a tariff 
for its stockyard showing all rates and charges for stockyard services 
it furnishes, including feed and insurance, and all rules and regulations 
affecting or determining such rates and charges, which tariff shall include 
the rates and charges shown in paragraph 15, such tariff to become effec- 
tive 30 days from the date of this decision. 


*, John J. Curry for complainant. Messrs. John 8S. Fletcher and John S. 
Carriger, of Strang, Fletcher and Carriger, of Chattanooga, Tennessee, for 
respondent. Mr. John B. Poindexter, Examiner. 


Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 
TENTATIVE FINDINGS OF FACT* 

1. This is a rate proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seq.), instituted by an order of 
inquiry issued by the Acting Director of Food Distribution, now the 
Office of Marketing Services, on December 31, 1943. The order of 
inquiry alleged that there was reason to believe that the rates and 
charges being made by the Foust-Yarnell Stock Yards of Chatta- 
nooga, Tennessee, respondent, were unreasonable and otherwise un- 
lawful and that a hearing should be held to determine the reasonable- 
ness and lawfulness of all rates and charges being made by the re- 
spondent. The respondent operates a stockyard which has been posted 
in accordance with law. 

2. <A hearing was held in Chattanooga beginning on February 9. 
1945, before John B. Poindexter, examiner. John J. Curry, Office of 
the Solicitor, Department of Agriculture, appeared as counsel for the 
Government, and Messrs. John §S. Fletcher and John S. Carriger 


*See Order Adopting Tentative Order, post, p. 835.—Ed. 
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of the firm of Strang, Fletcher and Carriger, of Chattanooga, for. 
the respondent. 
FINDINGS OF FACT AND CONCLUSIONS 
3. The respondent renders stockyard services such as are ordi- 
narily rendered at stockyards and conducts an auction market. It 
operates auction sales on Monday and Thursday of each week. No 
commission firms operate on respondent’s stockyard. On occasion the 
respondent itself buys livestock on its own account and takes title 
to it. The occasions on which it so purchases livestock are when, 
in the judgment of respondent, the bids on the livestock are less 
than it believes are a fair and reasonable price. The respondent 
stands ready to resell such livestock to any other buyer at the weight 
and price at which the livestock was purchased. If there are no 
takers on these terms, respondent later sells the livestock at the best 
price obtainable. 
4. On the date of the hearing respondent’s principal rates and 
charges were as follows: 
Cattle Feeding adults 25¢ a day, calves 15¢ a day. 
Yardage, adults weighing over 400 pounds 25¢ per head and 
cattle weighing under 400 pounds 15¢ per head. 
Insurance 2¢ on all kinds. 
Commission 24%% on gross sales, minimum 50¢ per head on cattle 


weighing over 400 pounds and 25¢ per head on cattle weighing 
under 400 pounds. 


Feeding $1.25 per bushel for corn. 
Yardage 10¢ per head. 
Insurance 1¢ per head, commission 2%% on gross sales. 


Sheep Feeding grain and hay 2¢ per head, hay only, 1¢ per day. 
Insurance 1¢ per head. 
Yardage 10¢ per head. 
Commission 24%4% on gross sales. 


Used and Useful Character of Respondent’s Property 

5. In the course of determining the reasonableness of the respond- 
ent’s rates, its property was inventoried and appraised and a determi- 
nation made of those portions of its property which are used and 
useful and those not used and useful in the furnishing of stockyard 


services. An analysis was also made of respondent’s revenues and 


expenses. 

6. The respondent does not question the value placed upon its 
property by the Government engineers. Nor does it question the 
determination made by them with respect to the used and useful and 
the not used and useful character of the various portions of its prop- 
erty. The Government engineers found that the value of the used 
and useful lands and the cost of reproduction new less depreciation 
of the used and useful structures was $58.496. It is, therefore, found 
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that the value of the used and useful lands and the cost of reproduc- 
tion new less depreciation of the used and useful structure is $58,496. 
7. The volume of livestock received by respondent for the years 





















































1939 to 1944, inclusive, was as follows: 
l 
7 1939 1940 1941 1942 1943 1944 , 
Cattle & Calves -_-- 39,863 44,841 53,254 47,313 46,867 60,431 
0 ee 36,417 45,074 49,038 43,509 38,603 55,995 I 
inet Ai ease 1,615 1,397 1,981 2,596 2,397 3,341 | 
The weight of the testimony is to the effect that in 1945, the re- . 
- spondent will receive substantially the same number of cattle and , 
calves as it did in 1944 and approximately 25% less hogs. These J 
estimates are adopted for the purpose of determining reasonable rates . 
for the immediate future. p 
8. The respondent agrees that the audits made by the Govern- . 
TOTAL REASONABLE ExPEnse 4N? ¥ 
1939 : 
Gross expenses, including trading $960. 
losses as per books.....------- $49,208.58 $59,375.22 968,960. 
Deductions and adjustments 
Charity and donations --_----- $ 67.90 $ 
UNI eae, Cll! Sia tas 
Feed on which no collection was 
RNIN Bee a ee a 3,966.65 
Re i a ee aac 2,168.16 
Depreciation as per books_-_---- 767.30 
I a i Ss read gk rae eae be ea arm 484.20 
‘aieae  loeters. 2. nk sue 3e eK 5,411.11 
Tax adjustments on account of 
not used and useful property-- 901.47 
Insurance adjustments on account 
of not used and useful property 330.29 
Miscellaneous deductions -----~ esses 
Total eliminations and adjust- 
WIN cc en cee erew ene $14,097.08 $19,160.7 
Restorations and ddjustments 
Depreciation and repairs re- 
GeO bee a oa h Ss 3,000.00 3,000. 
Business getting and maintain- 
ing, approximately 10% of 
gross revenues __--_--__--- 4,873.00 5,287.0 
Allowance for Federal income 
sls hs Beet 2,500.00 
Total restorations and adjust- 
Meta <2 35 ee $10,373.00 $10,737. : 
Net deductions and additions_ —3,724.08 —8,423.75 es 
j s and income 
Adjusted expenses an $59,694.5° 










$45,484.50 $50,951.47 
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ment accountant correctly reflect the conditions as set forth on its 
books. Some of the expenses shown on the books were not incurred 
in rendering stockyard services. These have been excluded. Certain 
other items, such as donations, interest, feed sales on which no col- 
lections were made, bad debts, trading losses, and taxes and insur- 
ance on not used and useful property have been excluded. With 
respect to certain other items, the amounts shown on respondent’s 
books do not appear to be adequate. As a matter of mechanics, these 
items have been deducted and amounts believed to be adequate and 
reasonable have been substituted. ‘The expenses for 1944, as ad- 
justed, are herein adopted as a basis for establishing reasonable 
rates for the immediate future. The following table shows the ex- 
penses as they appear on respondent’s books and the adjustments 
which have been made: 


AND RETURN FOR 5-YEAR PERIOD 
1941 1942 1943 1944 


$68,960.99 $77,436.75 $61,034.60 $72,169.11 


24.00 131.36 
975.50 215.45 


3,881.01 3,241.15 
16,038.16 3,171.99 
631.15 631.15 
152.76 

18,408.62 


978.31 


193.06 


$23,289.42 $27,459.30 $ 4,108.36 $10,341.93 
3,000.00 3,000.00 3,000.00 3,000.00 


8,523.00 7,840.00 10,090.00 11,033.00 


2,500.00 2,500.00 2,500.00 2,500.00 


$13,023.00 $13,340.00 $15,590.00 $16,533.00 
~9,266.42 —14,119.30 +11,481.64 +6,191.07 


ee 


$59,694.57 $63,317.45 $72,516.24 $78,360.18 
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Rate of Return 

9. The respondent is entitled to charge rates which will produce 
sufficient revenues to pay reasonable operating expenses and, in addi- 
tion thereto, a fair return on the fair value of its property. The 
witness Dozier, called by the Government, testified that, in his opinion, 
the respondent is entitled to charge rates which will pay its reasonable 
operating expenses and produce a return of 6 percent on the fair 
value of its property. The respondent did not attempt to rebut 
this testimony. In arriving at the rates prescribed herein, 6 per- 
cent has been used as a rate factor. 


Allowance For Return on Invested Capital 
10. The respondent introduced testimony to the effect that it was 
entitled to receive revenues sufficient to pay reasonable operating 
expenses and a 6 percent return on the following items: 
$ 58,496.00 on account of plant and equipment 
105,842.00 on account of extension of credit to packers denominated 


as current assets, and 
49,176.00 on account of current liabilities 


$213,514.00 


Six percent applied against each of these amounts, respectively, gives 
the following result: 


$ 3,509.76 on account of plant and equipment 
6,350.52 on account of packer credit 
2,950.56 on account of current liabilities 


Total $12,810.84 


This represents a return of 6 percent on $213,514.00, or $12,810.84. 

11. The testimony taken at the hearing indicates that custom has 
brought about a situation in which local packers depend upon an 
extension of credit by the respondent when they purchase livestock 
on its yard. There is testimony to the effect that a withdrawing by 
the respondent of this accommodation might impede the operations 
of the market and might result in an average price received by ship- 
pers somewhat less than they receive under the existing arrangement. 
There is some question as to the propriety and safety of this prac- 
tice. However, rather than risk the possibility of upsetting the local 
market, especially at this time, an allowance for cash working capital 
to finance packers has been made in arriving at the amount on which 
respondent is entitled to earn a fair return. In arriving at the amount 
of cash working capital claimed to be needed in its business to finance 
packers, respondent has added its current assets and its current lia- 
bilities. We think this improper. Should the patrons of the re- 
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spondent, acting directly and by themselves, finance the packers to 
the extent of $105,842, the amount claimed by the respondent to be 
necessary, the respondent itself would be relieved of the necessity of 
financing them. The result of this would be to put the respondent 
in possession of $105,842 in cash. With this cash, it could pay 
off its current liabilities of $49,176 and have left $56,668 cash in its 
hands. What respondent has really done is to finance the packers 
to the extent of $48,182 with its own funds. It appears, therefore, 
that accepting respondent’s own claim as correct, it would be en- 
titled to have included in the rate base the difference between 
$97,358 and $49,176, or $48,182, on account of packer advances, and 
not the swm of $105,842, which includes an amount of $8,484.12 due 
from dealers, and $49,176 as suggested by respondent. No allowance 
is made herein to cover extension of credit to dealers. 

12. The respondent makes no claim for working capital on account 
of funds tied up in feed inventory and prepaid insurance. These are 
cash-requiring items and something should be included in the rate 
base on account of them. The evidence indicates that $4,000, is an 
adequate amount for this purpose. It is found, therefore, that there 
should be included in the rate base $4,000 on account of feed inven- 
tory and prepaid insurance. 

13. The following table sets out the results of findings with re- 
spect to the invested capital and the return thereon: 

$ 58,496 account of plant equipment and land at 6%-_---$3,509.76 


48,182 account of advances to packers at 6% 2,891.00 
4,000 account of feed inventory at 6% 


$110,678 at 6% -- $6,640.76 


It is found that there should be covered into rates along with rea- 
sonable operating expenses $8,641 as a return to the respondent on 
account of the real estate, plant and equipment and cash working 
capital. 


Unreasonableness of the Respondent’s Existing Rates 

14. The following table sets out by years the gross revenues re- 
corded on respondent’s books and indicates the eliminations which 
have been made in order to arrive at the revenues received by the re- 
spondent from the stockyard activities for which rates are prescribed 
herein : 
Respondent’s rates in effect during the six years from 1939 to 1944, 
inclusive, produced more than enough revenues to meet the reason- 
able operating expenses and pay a reasonable return on the invested 
capital heretofore found. Respondent’s rates are assessed upon a 
percentage basis and provide a minimum charge per head on cattle 
and calves irrespective of value. It does not provide a maximum 
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per head charge which respondent may assess. The schedule pro- 
tects the respondent from charges which are extremely low on any 
animal, but it does not protect the user of respondent’s services 
from the payment.of extremely high rates on particular animals. 
The fact that the commission charges are a percentage of the value 
of the animals results in revenues which fluctuate greatly. When 
livestock is extremely cheap revenues are extremely low irrespec- 
tive of the cost of doing business. When the prices of livestock are 


1939 1940 
Gross revenues as per books $51,603.41 $55,254.04 
Eliminations from revenues: 

Gain from sale of truck 

Rents from gas station 1,200.00 

Rents from restaurant 180.00 

Rents from residence 120.00 

Rents from blacksmith shop 36.00 

Rents from horse and mule barn-_--- 550.00 

Gain from livestock insurance 787.50 

Total eliminations 2,873.50 2,888.12 


Adjusted revenues $48,729.91 $52,365.92 


extremely high, the revenues of the respondent are correspondingly 
high irrespective of the cost of rendering the service. Greater stabil- 
ity is desirable. In addition to the commission charges, the re- 
spondent also makes certain yardage charges. Since it owns and 
operates the stockyard property and also conducts the auction market, 
its charges can*be simplified by making one assessment for all the 
services it renders. For the reasons set out above, it is found that 
the rates now being charged by the respondent are unreasonable 
and that a schedule of reasonable rates should be prescribed. 


Reasonable Rates 

15. It is found that it would be fair and reasonable for the re- 
spondent to make one charge on the livestock which it sells and that 
this charge should cover all the services it renders. We believe that 
the rates set forth below are reasonable and nondiscriminatory and 
are the rates and charges which the respondent should assess for 
its services and for the use of its facilities, including cost of feed 
fed to livestock: 

Cattle (400 lbs. and over) $1.45 per head 


Calves Gander 400 jibe) =. 2 ee eek .90 per head 
40 per head 


.40 per head 


On all livestock held in yards for more than 24 hours, respondent 
shall assess a feed charge of 25¢ per day per head for such livestock. 





$87,812. 
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On that livestock which respondent handles but does not sell, re- 
spondent should assess yardage charges as follows: 


Cattle (400 lbs. and over) $ .25 per head 
Curses. Conder G00 Tits) oo co Sater ceecewuscess 15 per head 
10 per head 
10 per head 


Respondent’s situation with respect to feed is such that it is difficult 
for it to assess its charges on the unit basis. Some of its charges 


1941 1942 1943 1944 


$87,812.92 $81,022.12 $103,942.73 $112,674.26 
$ 275.00 ( 
1,200.00 1,200.00 1,200.00 
180.00 180.00 180.00 
120.00 190.00 180.00 $2,340.00 
36.00 
354.63 | 
1,047.80 1,018.72 811.48 f 
2,583.80 2,624.72 3,037.11 2,340.00 


$85,229.12 $78,397.40 $100,905.62 $110,334.26 


are on a per head per day basis. The result of the peculiar situa- 
tion under which respondent operates makes it difficult for it to ac- 
count for the hay and grain which it buys and feeds in large part 
to livestock belonging to others and to a smaller degree to livestock 
belonging to itself. For this reason, the cost of feed, as well as the 
expense of handling and feeding it, is included in the rates herein 
prescribed. 

Respondent assesses insurance charges and uses the revenues there- 
from to pay the premiums incident to carrying the insurance on the 
livestock handled at its yards. But the respondent is not entitled 
to receive a profit on such insurance. It is only entitled to charge 
its customers the actual amount of the premium which it pays for 
the insurance, plus the additional expense to it, if any, in handling 
such insurance. Respondent is left free to file a schedule which is in 
conformity with this finding. 


Adequacy of the Prescribed Rates 
16. The reasonable operating expenses as shown in the table on 
pages 828, 829 plus a reasonable return of $6,641.00 on invested capital 
for the years 1939 to 1944 are as follows: 
$52,125.26 


57,592.23 
66,335.33 
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69,958.21 
79,157.00 
85,000.94 


The record of sales conducted during the last half of 1944 indicates 
that cattle weighing over 400 pounds are sold in about equal num- 
ber with calves which weigh under 400 pounds. The testimony dis- 
closes the number of cattle and calves received at respondent’s 
yards for the years 1939 to 1944 but does not segregate them. As- 
suming for purposes of testing the adequacy of the rates prescribed 
that cattle and calves are sold in about equal numbers, the following 
is the result of the application of the prescribed rates to the live- 
stock reasonably anticipated to be handled and sold for the year 
1945 and the immediate future: 
No. of Head Rate Revenue 
Cattle 30,215 $1.45 $43,811.75 
Calves 30,216 .90 27,194.40 


Hogs 41,996 40 16,798.40 
40 1,336.40 


$89,140.95 


ORDER 

On and after 30 days from the date of this decision, respondent 
shall cease and desist from charging for its stockyard services in 
accordance with its tariff now on file, and shall not publish, demand, 
or collect any rate or charge for the furnishing of any stockyard 
service more or less than the rate or charge for that service set 
forth in paragraph 15 hereof. 

Within 20 days from the date of this decision, respondent shall 
publish and file, pursuant to the act and the regulations thereunder, 
a tariff for its stockyard showing all rates and charges for stock- 
yard services it furnishes, including feed and insurance, and all 
rules and regulations affecting or ‘determining such rates and 
charges, which tariff shall include the rates and charges shown in 
paragraph 15, such tariff to become effective 30 days from the date 
of this decision. 

The foregoing was prepared as the examiner’s report and is 
issued as a Tentative Order, as provided by section 202.33(b) of 
the rules of practice (9 CFR, Cum. and 1948 Supps., Part 202), 
but not after consideration of the record in this office. Complainant 
and respondent may file exceptions within 30 days after service 
hereof, 
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In re FousT-YARNELL Stock YARDS. P&S Doc, No. 1598. Decided October 2, 
1945. 


Cease and Desist—Rates and Charges for Stockyard Services— 
Publication and Filing of Tariff 


Same as 4 A.D. 826, ante. 


Mr. John J. Curry for complainant. Messrs. John 8S. Fletcher and John 8. 
Carriger, of Strang, Fletcher and Carriger, of Chattanooga, Tennessee, for 
respondent. Mr. John B. Poindexter, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER ADOPTING TENTATIVE ORDER 

1. This is a rate proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seq.), instituted by an order of 
inquiry issued by the Acting Director of Food Distribution, War 
Food Administration, on December 31, 1943. The order of inquiry 
alleged that there was reason to believe that the rates and charges 
being made by the Foust-Yarnell Stock Yards of Chattanooga, Ten- 
nessee, respondent, were unreasonable and otherwise unlawful and 
that a hearing should be held to determine the reasonableness and 
lawfulness of all rates and charges being made by the respondent. 


The respondent operates a stockyard which has been posted in ac- 
cordance with law. 


2. (a) A hearing was held in Chattanooga beginning on February 
9, 1945, before John B. Poindexter, examiner. John J. Curry, Of- 
fice of the Solicitor, Department of Agriculture, appeared as counsel 
for the complainant, and Messrs. John S. Fletcher and John S. Car- 
riger of the firm of Strang, Fletcher and Carriger, of Chattanooga, 
for the respondent. 

(b) Following the hearing, respondent submitted suggested find- 
ings of fact: and conclusions, and also a supporting brief. A Tenta- 
tive Order was issued as provided by section 202.33(b) of the rules 
of practice (9 CFR, Cum. and 1943 Supps., Part 202) and served 
upon respondent. Respondent filed exceptions protesting only the 
method of computing the estimated income for 1945. Respondent 
waived oral argument. In its exceptions, respondent claims that 
estimated receipts of livestock by respondent should be based upon 
the average for the preceding six years despite evidence in the record, 
including that offered by respondent, as to probable receipts for 
1945. We think a more reliable guide as to future receipts is what 
is estimated for the future rather than a historical average of a 
preceding period of years. Consequently, no change in this re- 
spect is made from the findings and conclusions in the tentative 
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order. If respondent should experience such a drop in receipts 
that it believes this order should be modified, a petition for modi- 
fication may be filed. 

(c) Since no change is made in the tentative findings of fact 
and conclusions in the Tentative Order, such findings of fact and 
conclusions, contained in paragraphs 3 to 16 inclusive, are hereby 
adopted as the findings of fact and conclusions for this order. 


ORDER 


On and after 30 days from the date of this order, respondent 
shall cease and desist from charging for its stockyard services in ac- 
cordance with its tariff now on file, and shall not publish, demand, 
or collect any rate or charge for the furnishing of any stockyard 
service more or less than the rate or charge for that service set forth 
in paragraph 15 of the Tentative Order, herein adopted. 

Within 20 days from the date of this order, respondent shall 
publish and file, pursuant to the act and the regulations there- 
under, a tariff for its stockyard showing all rates and charges for 
stockyard services it furnishes, including feed and insurance, and 
all rules and regulations affecting or determining such rates and 
charges, which tariff shall include the rates and charges shown in 
paragraph 15, such tariff to become effective 30 days from the 
date of this order. 


(A. D. 1070) 


CARL JOHNSON v. MILLER, WHITE & Woops, CHARLES E. Harpine Co., and THE 
UNION Stock Yarp & TRANSIT Company. P&S Doc. No. 1699. Decided 


October 3, 1945. 


Reparation—Acceptance and Sale of Cattle Without Authority— 
Conversion—Unfair Practice 


Since both the stockyard’s failyre to deliver complainant’s cattle to the desig- 
nated consignee and the wrong commission company’s acceptance and sale 
of the cattle without authority constitute conversion and an unjust, un- 
reasonable, and discriminatory practice in violation of the act and the 
rules and regulations thereunder, reparation is awarded to complainant 
against respondents jointly and severally in the amount of $214.50 with 
interest in connection with the sale of the steers. Since the complainant 
failed to prove the fair market value of his heifer was in excess of $11 
per cwt., no reparation is awarded thereon, and since Charles E. Harding, 
consignee, has not violated the act, the complaint as to him is dismissed. 


. Louis M. Long, of Sandwich, Illinois, for complainant. Mr. H. R. Park, 
of Chicago, Illinois, for respondent Miller, White & Woods; Mr. Charles 
E. Harding, of Chicago, Illinois, for Charles E. Harding Company; 
Winston, Strawn & Shaw, of Chicago, Illinois, for The Union Stock Yard 
& Transit Company of Chicago. Mr. Richard F. Roche, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seq.) herein- 
after referred to as the act. The complainant filed a complaint 
with the Packers and Stockyards Division, Office of Distribution 
(now Livestock Branch, Production and Marketing Administra- 
tion), on February 14, 1945, seeking reparation against the re- 
spondents. The complaint alleges that on January 22, 1945, 27 
steers and one heifer consigned to the respondent Charles E. Hard- 
ing Company, at the stockyard of the respondent Union Stock Yard 
& Transit Company, Chicago, Illinois, by the complainant, were 
delivered by the respondent Union Stock Yard & Transit Company 
to the respondent Miller, White & Woods, who sold them for less 
than they were worth in the market on said day. Complainant al- 
leges a loss of $573.30 on the sale of the cattle and expenses in- 
curred occasioned thereby in the amount of $26.70, a total of $600. 

Respondent Miller, White & Woods filed an answer admitting that 
through an oversight it accepted delivery of the cattle but alleging 
that the cattle were sold for their full fair-market value and asking 
for an oral hearing. 

The respondent Charles E. Harding Company filed an answer 
admitting that the cattle were consigned to it for sale, but alleging 
that for some unknown reason the consignment slip was lost and 
through error the cattle were delivered to the respondent Miller, 
White & Woods, that it looked for the cattle but did not discover 
who had them until the following day, and that it had no knowl- 
edge as to the value of the cattle. 

The respondent Union Stock Yard & Transit Company filed an 
answer admitting that it received the cattle in the regular course 
of business; alleging that it delivered the cattle to a person pos- 
sessed of a truck consignment ticket covering said cattle, and that 
it handled the shipment expeditiously, without negligence and in 
accordance with long established custom and practice; and denying 
that its delivery of the cattle occasioned any loss to complainant. 
This respondent further denied that it violated any of the provisions 
of the Packers and Stock Yards Act, or that the complainant was 
damaged in any way or amount by its acts or omissions. 

On April 20, 1945, a hearing was held at Chicago, Illinois. All 
the parties appeared. The complainant, the respondent Miller, 
White & Woods, and the respondent Union Stock Yard & Transit 
Company were represented by counsel. Charles E. Harding ap- 
peared for the respondent Charles E. Harding Company. 
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The record discloses it to be undisputed that the complainant’s 
cattle which had been consigned for sale to the respondent Charles E. 
Harding Company were delivered by the respondent Union Stock 
Yard & Transit Company to the respondent Miller, White & Woods 
who sold them. The testimony shows the parties to be in substantial 
accord on the circumstances under which the respondent Union 
Stock Yard & Transit Company received the cattle and delivered 
them. The issues to be determined are whether by reason of the 
misdelivery of his cattle, the complainant has suffered a loss and if 
_he has, the respective liabilities, if any, of the respondents. 

Mrs. Stanley Smith testified that she was the wife of the owner 
of the farm on which the complainant is a tenant and that she and 
her husband had a half interest in the cattle involved. She qualified 
herself as one who had had considerable experience in the feeding 
of beef cattle and with a knowledge of their weights, grades and 
market value. She stated the cattle had been purchased as feeders 
in September 1943 for $13.50 per cwt. at which time they averaged 
692 pounds in weight. They were on pasture until December 1, 
1943, and were fed during that period six bushels of corn each. 
From December 1, 1943, until May 10, 1944, they were in a feed 
lot and were fed during that period 40 bushels of corn each. From 
May 10, 1944, to October 1, 1944, they were on clover pasture. 
From October 1, 1944, to January 21, 1945, they were in the feed 
lot and were fed during that period an average of 36 bushels of 
corn each. In addition to the corn the cattle were fed farina and 
hay. She had seen the cattle frequently while on feed and when 
shipped they were an even lot of herefords averaging 1,300 pounds 
in weight. In her opinion they were of good to choice quality, and 
of a market value of $17 per cwt. 

Marsley Heriaud testified that he had been trucking livestock for 
21 years and knew weights and grades of cattle and their market 
value on the Chicago market. He had hauled the cattle in dispute 
to market and in his opinion the 27 head of steers would weigh 
approximately 1,300 pounds each, they were alike in appearance, 
of good to choice quality, and of a market value of $17 per ewt. 

The complainant introduced in evidence a copy of the Daily 
Livestock Market report for June 22, 1945, issued by the War Food 
Administration, Office of Marketing Services, Chicago, Illinois. 
Strictly good and choice steers and yearlings ruled strong, in in- 
stances a shade higher, according to this report. Eastern demand 
was fairly broad and there was an active market on all killing 
classes. 

“Strictly choice heavy steers were absent, but several loads of Average- 
Choice medium weight and weighty bullocks turned at $16.50 and $16.75, 
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the latter averaging 1,190 lbs. Steers at $16.50 and scaling 1,400 lbs. also 
graded well up in choice, but like several loads at $16.25 and $16.40 were 
not strictly finished. Of interest in the general steer trade was the fact 
that good and choice weighty steers sold much more nearly in line with 
comparable yearlings than any time recently, this uniformity having 
developed last week when well finished yearlings lost sharply at the 
close, while steers scaling 1,200 lbs. upward worked into higher price 
ground. Several loads of light and long yearlings got $16.00 and $16.50 
today, with top at $17.15, paid incidently for better than average choice 
yearlings averaging 1,075 lbs.” 


A copy of the Chicago Daily Drovers Journal of January 22, 
1945, introduced in evidence by the complainant, shows the range 
of prices for that day quoted as from $14.50 to $15.50 for fair to 
good steers, from $15.50 to $16.50 for good to choice steers and 
from $16.50 to $17.50 for choice to prime steers. Prime cattle 
were reported as scarce, only one load of yearlings selling above 
$17.00. The next highest price was $16.85 for a load of 1,200 Ib. 
steers and another load averaging 1,190 lbs. Several loads of year- 
lings and steers were reported as sold for $16.00 to $16.35. 

George F. Kidwell, a witness for the respondent Miller, White & 
Woods, testified that he was the one who sold the cattle. They 
were delivered for sale about 10:00 a.m., and were of fair to good 
quality. The first buyer who saw the cattle was Wendell M. Imm 
who bid $15.25 and said he might give $15.30 a little later if his 
order wasn’t filled. He told Imm he didn’t want to sell them at that 
price but if they had to go that way, he would weigh them to him 
later. Then Budd bid $15.25 as did another buyer. He thought he 
had quoted a price of $15.85 to another buyer who said he didn’t 
want the cattle at all. He then thought he had gone the limit in 
getting all he possibly could so he went to Imm and told him he 
could have the cattle. He had not sold any cattle at top prices in 
January. 

On cross-examination he stated that he at first offered the cattle 
at $16.00 but did not think they were worth that much. He did not 
know of his own knowledge that the steers shown on the weight 
tickets as being cattle of “C. Johnson” were the cattle delivered by 
the complainant but had been told by a man working for the re- 
spondent Miller, White & Woods that they were Johnson’s cattle. 
In his opinion cattle fed as had been described by the witness Smith, 
would not be choice cattle. He sold them about 12:30 p. m. 

Wendell M. Imm, called as a witness by the respondent Miller, 
White & Woods, testified that he was a buyer for Swift & Com- 
pany and had bought the steers for $15.35. Their quality was good. 
He thought on the day of purchase that he had paid their full 
and fair market value. However, when asked again if the price he 
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paid was the full and fair market value, he replied that that was a 
hard question to answer and stated the steers were cheaper than 
other cattle he had bought. He testified on questioning of counsel 
that a good buy would not always draw commendation from his 
employer as he was supposed to buy cattle worth the money but 
if a load was bought a dollar off the market there would be some 
comment. In this instance there had been favorable comment 
from his employer. He had bought the cattle at a price highly 
satisfactory to his employer. The steers were the only ones pur- 
chased by him that day which were shipped to the eastern market 
for slaughter. On cross-examination he stated that as a rule the 
cattle bought for eastern shipment had to be high quality or good 
- to choice quality and rather fat to stand shipment. The bulk of 
the cattle killed in Chicago he said are the medium to good. Asked 
if he felt the cattle were worth more on the market than he had 
paid he said he expected that was true. Asked how much more 
he said that would be a matter of opinion, judging the cattle as 
they were killed. and comparing them with cattle bought. He 
believed he had bought similar cattle for $15.45. 

Otho Kortz, called as a witness for respondent Miller, White & 
Woods, testified that he was a cattle salesman for the respondent 
Miller, White & Woods, specializing in selling cows and heifers, 
and anything that wasn’t real choice in the heavier line. Shown 
a scale ticket for an animal weighing 960 lbs., respondent Miller, 
White & Woods’ Exhibit 3, he could not remember the transaction, 
but had written on the back of the ticket the description of a roan 
heifer and the pen number. They did not know who owned the heifer 
until Mr. Johnson came in two or three days later and claimed it. 
He believed he had sold the heifer for its full and fair market value. 

John S. Bergen, called as a witness for the respondent Miller. 
White & Woods, testified that he was a cattle trader. He had 
bought a heifer from Otho Kortz on the day in question that 
weighed 960 Ibs. at a price of $11 per cwt. He had bought six 
cattle the same day for about the same average price and had given 
them out to another commission man who had sold five at 11¢ 
a pound and one at 11%¢. He would not be positive about the 
weight of the animal bought from Otho Kortz. He judged that 
from the color and description of the animal bought from Kortz 
that it was the same one represented by the weight ticket. 

Walter T. Wheeler, called as a witness by the respondent The 
Union Stock Yard & Transit Company, testified that he was the 
Assistant Superintendent for such respondents. He described the 
manner in which cattle shipped in by truck are received and de- 
livered to the various consignees. He testified that the records 
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of The Union Stock Yard & Transit Company showed that an em- 
ployee of the stock yard company had made delivery of the com- 
plainant’s cattle to one Coughlin. On cross-examination he stated 
that on the day in question Coughlin was working for the respondent 
Miller, White & Woods. The stock yard company is protected by 
a bond posted by the various commissionmen to protect the stock 
yard company against erroneous deliveries. It was not noticed that 
the ticket for the particular truck consignment involved was made 
out to the respondent Charles E. Harding Company when delivery 
of the cattle was made to the representative of the respondent Miller, 
White & Woods. The respondent Charles E. Harding Company, 
he stated, made no complaint that it did not get delivery of the 
cattle consigned to it. 

The respondent Charles E. Harding Company offered no testimony. 

The complainant, the respondent Miller, White & Woods, and the 
respondent Union Stock Yard & Transit Company each filed sug- 
gested findings of fact, conclusions, order, and brief. 


FINDINGS OF FACT 

1. The complainant, Carl Johnson, is an individual whose post 
office address is Sandwich, Illinois. 

2. The respondent Miller, White & Woods.is a registered market 
agency engaged in the business of buying and selling livestock on a 
commission basis at the Union Stock Yard, Chicago, Illinois. 

3. The respondent Charles KE. Harding Company is a registered 
market agency engaged in the business of buying and selling live- 
stock on a commission basis at the Union Stock Yard, Chicago, 
Illinois. 

4, The respondent Union Stock Yard & Transit Company, Chi- 
cago, Illinois, is a “stockyard” within the meaning of that term 
as it is used in the act and at all times mentioned herein was posted 
as a stockyard. Notice of such posting had been given to the public. 

5. On January 21, 1945, the complainant delivered to the re- 
spondent Union Stock Yard & Transit Company by truck, 27 steers 
and one heifer consigned to the respondent Charles E. Harding 
Company for sale at the stock yards of the respondent Union Stock 
Yard & Transit Company, Chicago, Illinois. 

6. On January 22, 1945, the respondent Union Stock Yard & 
Transit Company, without authority from the complainant, de- 
livered the complainant’s cattle to a representative of the respond- 
ent Miller, White & Woods. The truck consignment ticket pre- 
sented by the respondent Miller, White & Woods to the respondent 
Union Stock Yard & Transit Company pursuant to which such 
misdelivery of cattle was made showed on its face that the named 














A. D. 1070 


PACKERS AND STOCKYARDS ACT, 1921 





842 


consignee of the cattle was the respondent Charles EK. Harding 
Company. 

7. The respondent Miller, White & Woods on January 22, 1945, 
without authority from the complainant took possession of the cattle 
and sold 27 steers weighing 33,000 pounds at a price of $15.35 per 
cwt. amounting to $5,065.50 and one heifer weighing 960 pounds at 
a price of $11 per cwt., amounting to $105.60. The proceeds of 
such sales have been accounted for to the complainant. 

8. The buyer of the complainant’s steers shipped them to the 
eastern market to which only fat cattle of good to choice quality 
were at that time shipped. 

9. The complainant’s steers were of good to choice quality. The 
fair market value of steers of such quality on January 22, 1945, was 
$15.50 to $16.50 per cwt., and the fair market value of the com- 
plainant’s steers was $16.00 per cwt. 

10. The evidence fails to establish that $11.00 per ewt. was not 
the fair market value of the complainant’s heifer. 

11. The complainant has not established that he is entitled to 
an award in reparation under the act for any expenses incurred. 

12. The respondent Charles E. Harding Company did not vio- 
late the act. 



















CONCLUSIONS 

Since the respondent Union Stock Yard & Transit Company ac- 
cepted the cattle of the complainant for delivery to the respondent 
Charles E. Harding Company, its delivery of the cattle to the re- 
spondent Miller, White & Woods was a conversion of the complain- 
ant’s property and an unjust, unreasonable, and discriminatory 
practice in violation of section 307 of the act for which it is liable 
to the complainant in reparation. 

Since the respondent Miller, White & Woods had no authority 
from the complainant to do so, its taking possession of the com- 
plainant’s cattle and selling them was a conversion of the com- 
plainant’s property and an unjust, unreasonable, and discriminatory 
practice in violation of section 307 of the act for which it is liable 
to the complainant in reparation. 

The damages to which the complainant is entitled is properly 
measured by the fair market value of the cattle at the time of 
conversion. In determining the fair market value consideration 
must be given to the market as a whole and not just to the limited 
operations of one commission firm. That the respondent Miller, 
White & Woods received no better bid than $15.35 for the steers, 
does not establish that as their fair market value. There is sub- 
stantial testimony indicating that the salesman for the respondent 
Miller, White & Woods had not been handling steers of the better 
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quality and such fact known to the trade would naturally limit the 
number of buyers interested in the better quality cattle who would 
seek his offerings. The testimony of the witness who bought the 
steers establishes clearly that he got them at less than their fair 
market value. Since it has been found that the fair market value 
of the steers was $16.00 per ewt., which is $.65 per cwt. more than 
they have been accounted for to the complainant, the complainant 
is entitled to reparation from the respondents for an additional 
$.65 per ewt. on the sale weight of the steers, 33,000 pounds, or 
$214.50. 

Since the complainant has not established that the fair market 
value of the heifer was in excess of $11.00 per ewt., he is not entitled 
to reparation thereon. 

Since the respondent Charles E. Harding Company had not vio- 
lated the act, the complaint as to it should be dismissed. 

An order should be issued awarding the complainant reparation 
against the respondents Union Stock Yard & Transit Company, 
and Miller, White & Woods, jointly and severally, in the amount 
of $214.50 with interest thereon at 5 percent per annum from Jan- 
uary 22, 1945, the date of payment. 


ORDER 


The complaint as to the respondent Charles E. Harding Company 
is dismissed. 


The respondents, Union Stock Yard & Transit Company, and 
Miller, White & Woods, jointly and severally, shall pay to the com- 
plainant, Carl Johnson, $214.50 as reparation with interest thereon 
at 5 percent per annum from January 22, 1945, until paid. 

Copies hereof shall be served on the parties by registered mail 
or in person. This order except as to date of service and except as 
to the date of payment of reparation shall become effective 20 days 
after its date. 


(A. D. 1071) 


In re FARMERS AND SHIPPERS LIvE StocK CoMMISSION CoMPANY. P&S Doc. 
No. 1665. Decided October 9, 1945. 


Cease and Desist—Sales to Employees—Sales to Unregistered Dealers— 
Reports to Customers—Accounts of Sale—Adequacy of Records— 
Unintentional Violations of Act 


A market agency is ordered to cease and desist from selling consigned live- 
stock to its employees or unregistered dealers and from failing to show 
names of purchasers on accounts of sale, but its records do not appear 
inadequate, and as the violations were unintentional, the registration is 
not suspended. 


*, Sidney D. Williams for complainant. Mr. Fred M. Gammon, of Springfield, 
Missouri, for respondent. Mr. Dan P. Chisholm, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.), instituted on October 5, 
1944, by a complaint filed by the Office of Distribution, which then 
administered the act. The Production and Marketing Administra- 
tion now administers the act, and is now the complainant. The 
respondent, Farmers and Shippers Live Stock Commission Com- 
_ pany, a livestock commission merchant at the Union Stock Yards, 
Springfield, Missouri, was charged with selling consigned livestock 
to its employees and to an unregistered dealer, failing to report 
fully to consignors, and failing to keep full records. Respondent 
filed an answer on November 7, 1944, stating that the consignors 
knew the facts, that it had not realized its acts were violations, and 
that its practices were corrected when it learned that they were ob- 
jectionable. 

On June 4, 1945, a hearing was set for June 29 at Springfield, 
and on June 5 Dan P. Chisholm of the Little Rock Office, Office 
of the Solicitor, was assigned as examiner by an Associate Solicitor. 
At the hearing Sidney D. Williams of the same office appeared for 
complainant, and Fred M. Gammon, a partner in respondent, ap- 
peared for respondent. Most of the facts were stipulated, and Mr. 
Gammon and Mrs. Lucille Parker, respondent’s bookkeeper, de- 
scribed the situation. The stipulation and testimony are not sum- 
marized, as the facts are not in dispute, and those regarded as 
material are shown below in the Findings of Fact. 

After the hearing, neither party filed a suggested order. In his 
report, filed on August 3, 1945, Examiner Chisholm recommended 
a cease and desist order. No exceptions were filed, and the record 
was submitted to this office, where this decision has been prepared. 


FINDINGS OF FACT 

1. Respondent is a partnership composed of Fred M. Gammon 
and Mary E. Gammon. At all times material herein it engaged and 
was registered under the act as a market agency at the Union Stock 
Yards, Springfield, Missouri, a stockyard posted as subject to the 
act (9 CFR 204.1), at which stockyard the transactions mentioned 
below occurred. 

2. During September 19438 respondent sold 1,337 cattle and 336 
calves, consigned to it for sale on commission, to its employee, 
Everett Warner, and reported to the consignors on the accounts of 
sale that the livestock had been sold to “EK. W.” 

3. Use of initials instead of names of purchasers was a custom 
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at the stockyard. Most, if not all, of the consignors of the livestock 
sold by respondent to Warner knew that he was the purchaser and 
was respondent’s employee. 

4. On September 4, 1943, respondent sold 10 cattle and 8 calves 
for two consignors to Everett Warner, but reported to the con- 
signors on the accounts of sale that the livestock was sold to J. 
Jackson. 

5. Warner carried two accounts with respondent. Cattle which 
he purchased to send to his farm were carried in one account and 
weighed to J. Jackson, the farm foreman, to distinguish them 
from cattle purchased for Warner’s other account, which cattle 
were weighed to “E. W.” One of the two consignors mentioned 
in Finding 4 was present when his livestock was sold and knew 
that Warner was the purchaser. The record does not show whether 
the other consignor knew. 

6. On September 1, 1948, respondent sold 10 sheep consigned 
to it for sale on commission to Bill McCall, its employee, who was 
an unregistered dealer. The consignor’s truck driver was present 
and specifically requested this sale to McCall, after no satisfactory 
bids had been received from others. 


- 


(. When respondent was advised by an employee of complainant 


that sales to employees were not permissible, respondent registered 
as a dealer, and since then livestock upon which satisfactory bids 
were not received, which livestock had formerly been sold to an 
employee, has been sold to respondent in accordance with the regu- 
lations. 


CONCLUSIONS 


Although section 201.59 of the regulations under the act (9 CFR, 
Cum. Supp.. Part 201, as amended by 10 F.R. 1471, 11638) per- 
mits a market agency to sell consigned livestock to itself under 
specified conditions, section 201.60 forbids a market agency to permit 
its employees to deal in livestock consigned to it for sale on com- 
mission. Although a sale to an employee may not harm the con- 
signor where he agrees and the price is the highest available, as 
the evidence indicates were the conditions of the sales to the em- 
plovees involved here, section 201.60 does not seem to. permit such a 
transaction. So long as this regulation remains in effect, respondent 
must abide by it. Jn re Independent Livestock Commission Com- 
pany, Inc., 4 A.D. 642 (August 1945). 

In selling livestock on commission, respondent acted as the agent 
of the consignor. In this situation, it is the agent’s duty to report 
fully to its principal. As a part of a full report, section 201.43 of 
the regulations requires an account of sale to show “the name of the 
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purchaser.” Respondent’s use of “E. W.” and “J. Jackson” instead 
of Everett Warner’s name violated this, even if the consignors 
knew the facts and were not deceived. The market custom did not 
nullify the regulation. 

A sale of consigned livestock to a dealer who is not registered 
and bonded under the act deprives the consignor of protection 
which the act contemplates he should have, and violates sections 
307 and 312 of the act. 

Complainant and the examiner considered that respondent’s re- 
ports to consignors, not showing the name of the purchaser, con- 
stituted failure to keep full records. Reports issued are not records 
kept. Inve Tatum-Embry-Huddleston Company, 4 A.D. 293 (1945). 
If respondent’s records do not show the actual purchaser, its records 
are not adequate. It does not appear, however, that respondent’s 
records as a whole did not fully reflect the transactions, and we 
have not found or concluded that the records were inadequate. See 
In re Independent Livestock Commission Company, Inc., cited above. 


see, es 


TENET 


Respondent’s violations were not intentional and were discon- | 


tinued when called to its attention. Under these conditions, sus- 
pension of registration is not necessary, and a cease and desist order 
should be issued. 

ORDER 

Respondent shall cease and desist from: 

1. Permitting its employees to purchase livestock which has been 
consigned to it for sale on commission; 

2. Selling to its employee, or to a dealer not registered and 
bonded under the act, livestock which has been consigned to it for 
sale on commission; and 

3. Failing to show the names of purchasers on accounts of sale 
rendered to consignors for whom it has sold livestock on commission. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 


(A. D. 1072) 


In re OZARK CoMMISSION Company. P&S Doc. No. 1664. Decided October 11, 
1945. 


Cease and Desist—Suspension of Registration—Customers’ Funds— 
Insolvency—Indefinite Records 


A market agency is ordered to desist from using customers’ funds for im 
proper purposes, but as no suspension was recommended, suspension is 
not ordered, and as the record is indefinite as to insolvency, there is n0 


finding or order on it. 


Mr. Sidney D. Williams for complainant. Mr. T. W. Orr, of Springfield, Mis- 
souri, for respondent. Mr. Dan P. Chisholm, Examiner. 





It \ 
Litt 
Sid. 
and 
of t 
ings 
func 

A 
repo 
orde 
its o 
Was : 


i; 
Denn 
and 
Sprir 
CFR 

2. 
Shipy 
for m 
$339.5 
Accou 
by a 

3. 











ve, 
on- 
sus- | 


der | 


eel 


and 
for 


sale 

s10n. 
vice, 
D. 


er il, 


yy im 
ion is 
is no 


|, Mis- 


A. D. 1072 OZARK COMMISSION COMPANY 847 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.). It was instituted by a 
complaint filed on October 4, 1944, by the Office of Distribution, 
which has now been succeeded as complainant by the Production and 
Marketing Administration. The respondent, Ozark Commission Com- 
pany, a livestock commission merchant at the Union Stock Yards, 
Springfield, Missouri, was charged with being insolvent and with 
having used proceeds belonging to shippers for its own account. 
Respondent answered on October 26, 1944, stating that the money 
had been withdrawn from its Shippers’ Proceeds Account but had 
been repaid on October 20, 1944. 


On June 4, 1945, a hearing was set for June 29 at Springfield. 
It was held at the appointed time and place before Dan P. Chisholm, 
Little Rock Regional Attorney, Office of the Solicitor, as examiner. 
Sidney D. Williams of the same office appeared for complainant, 
and T. W. Orr, one of its partners, appeared for respondent. All 
of the material facts presented, which are shown below in the Find- 
ings of Fact, were stipulated except the repayment of the withdrawn 
funds, and the testimony as to repayment was undisputed. 


After the hearing neither party filed a suggested order. In his 
report, filed August 2, 1945, Examiner Chisholm recommended an 
order that respondent desist from withdrawing shippers’ funds for 
its own use. No exceptions to the report were filed, and the record 
was submitted to this office, where this decision has been prepared. 


FINDINGS OF FACT 
1. Respondent is a partnership consisting of T. W. Orr, Roy 
Dennis, and Knial Kissee. At all times material herein it engaged 
and was registered as a market agency at the Union Stock Yards, 
Springfield, Missouri, a stockyard posted as subject to the act (9 
CFR 204.1). 


2. On March 31, 1944, respondent transferred $2100 from its 
Shippers’ Proceeds Account to its general account to pay a note 
for money it had borrowed from a Springfield bank for its own use. 
$339.50 of this was returned by a deposit to the Shippers’ Proceeds 
Account on May 13, 1944, and the balance of $1,760.50 was returned 
by a deposit on October 20, 1944. 


3. On April 30, 1944, there was an “overdraft” of $2,398.47 in 
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respondent’s Shippers’ Proceeds Account and there was a net deficit 
of $2,097.21 in respondent’s working capital. 
CONCLUSIONS 

Funds collected by a market agency for livestock sold for shippers 
belong to the shippers. Use by the market agency of such funds 
for any purpose other than distribution to or for the shippers 
constitutes an unreasonable and unfair practice in violation of sec- 
tions 307 and 312 of the act. U.S. v. Donahue, 59 F. (2d) 1019 
(C.C.A. 8, 1932); Zn re Wootten Commission Company, 4 A.D. 98 
(1945). Finding 2 shows that respondent definitely used a con- 
siderable sum of shippers’ funds for its own benefit from March 31 
to October 20, 1944. Finding 3 shows that on April 30, 1944, some 
$298 more must have been withdrawn for some unauthorized pur- 
pose to create the large “overdraft” in the Shippers’ Proceeds Ac- 
count, but the record does not show details other than the total 
deficit. These misuses of customers’ funds would authorize a cease 
and desist order under section 310 of the act and section 201.42 of 
the regulations (9 CFR, Cum. Supp., Part 201, as amended by 
10 F.R. 1471, 11638), and suspension of respondent’s registration 
under 7 U.S.C. 204. In Jn re National Live Stock Commission 
Company, 4 A.D. 309 (1945), we followed the recommendation of 
the examiner, agreed to by the parties, that a cease and desist order 
was sufficient for misuse of funds by another firm at Springfield 
because there had been no willful violation. The record and recom- 
mendations here are not clear as to respondent’s willfulness, but 
as neither complainant nor the examiner recommended suspension, 
we do not feel it necessary to suspend this respondent. 

Although Finding 3 shows that there was a deficit in respondent’s 
working capital, we agree with the examiner that without more 
definite information on respondent’s assets and liabilities, the present 
record does not support a finding or an order as to respondent’s 
insolvency. 

ORDER 

Respondent shall deposit the gross proceeds received from the 
sale of livestock on commission in a separate bank account desig- 
nated as “Shippers’ Proceeds Account” or some similar designa- 
tion, and shall not transfer or withdraw funds therefrom except to 
pay lawful marketing charges and to remit net proceeds to the 
shippers or customers. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 
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(A. D. 1073) 


In re BOWLES LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 1647. Decided 
October 16, 1945. 


Remand—Record—Oral Hearing 


As it is not clear just what situation is presented by the answer admitting 
specific facts but no conclusion of fact or law, respondent’s unopposed 
request to remand the proceeding for oral hearing is granted, with direc- 
tions. 


Mr. John J. Murray for complainant. Mr. Alexander McKie, Jr., of Omaha, 
Nebraska, for respondent. Mr. John J. Curry, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C, 181 e¢ seg.). It was instituted by a 
complaint filed on August 16, 1944, by the Office of Distribution, 
which has now been succeeded as complainant by the Production 
and Marketing Administration. The individual partners of the re- 
spondent, Bowles Livestock Commission Company, a livestock com- 
mission merchant at the Union Stock Yards, Omaha, Nebraska, were 
charged with filing a false annual report, making improper entries 
in respondent’s records, and lending respondent’s customers’ funds 
to one of the partners. 

On October 10, 1944, respondent filed an answer explaining the 
facts alleged in the complaint. It attached a corrected annual re- 
port which it asked be substituted for the incorrect one filed. The 
improper entries were said to have been charges, credits, etc., made 
by the bookkeeper to balance the books at the end of the year, and 
to have been made without the intention or effect of deceiving or 
defrauding. Respondent alleged that use of customers’ funds oc- 
curred when one partner unknowingly withdrew more money than 
was credited to his account. A financial statement showing this 
partner’s assets was submitted to demonstrate that he did not 
need to borrow and that his financial condition was such that pay- 
ments to customers were not endangered. The answer further stated 
that all matters were corrected as soon as called to the attention of 
the partners, who had depended on the bookkeeper to keep the 
records straight, and who did not know what entries he made or 
that any of them were improper. 


An oral hearing was requested in the answer, but an accompany- 
ing letter to the examiner said that respondent preferred to dis- 
pose of the matter without hearing, had submitted the answer as 
the admission and explanation requested by complainant in the 
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complaint, and had asked complainant to advise what kind of order 
could be agreed upon. There followed correspondence between the 
parties, which quite properly does not appear in the record, and 
on March 1 and 26, 1945, respondent filed admissions of specific 
facts alleged in the complaint, but not of any conclusions of fact 
or law. 

On March 28, 1945, John J. Curry of the Office of the Solicitor, 
who had been assigned as examiner by an Acting Associate Solicitor 
on August 18, 1944, allowed the parties time to file suggested orders, 
and requested complainant’s comments upon some of the matters 
in respondent’s answer. Complainant filed suggestions, reeommend- 
ing a cease and desist order and suspension for thirty days, but 
did not mention the answer or any of respondent’s contentions. Re- 
spondent recommended a cease and desist order, reasserting the 
claims in its answer. On July 5, 1945, Examiner Curry filed his 
report, proposing findings of fact as alleged in the complaint and 
admitted by respondent, and recommending a cease and desist order 
and suspension for fifteen days on the basis of conclusions that re- 
spondent’s acts were willful because respondent is liable under the 
statute for the acts of its bookkeeper. 

On August 27, 1945, respondent filed exceptions, objecting espe- 
cially to the examiner’s statement that it was a practice of one part- 
ner to withdraw customers’ funds, and to the proposed conclusions 
that the violations were willful and that the objectionable checks, 
credits, etc., constituted false record entries. Oral argument on the 
exceptions was requested, but on August 30 respondent filed a re- 
quest that the matter be remanded for oral hearing. Complainant 
has filed no objections to this request. 

The foregoing shows that, although respondent has admitted 
specific allegations of the complaint, it is not clear just what situa- 
tion is presented by the present record. This can probably be clari- 
fied by evidence. Accordingly, the request to remand is granted, 
and Examiner Curry is directed to set the proceeding down for oral 
hearing and to receive relevant evidence and argument. If, after 
all the evidence is in, the issue as to respondent’s liability for the 
unknown acts of its bookkeeper remains, complainant should file 
for the record a statement of its position as to the effect of the 
statutory provisions on this issue, and as to what order should be 
issued. The prescribed procedure as to an examiner’s report, ex- 
ceptions, etc., shall be followed. 
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(A. D. 1074) 


HARLEY FLEMING v. LAWLER BrRoTHERS & COMPANY and UNION Stock Yarp & 
TRANSIT CoMPANY OF CHicaco. P&S Doc. No. 1708. Decided October 23, 


1945. 
Reparation—Failure to Render Reasonable Stockyard Services—Damages 


Where one of the respondents entered no denial and offered no testimony in 
dispute of complainant’s allegation that the latter consigned to the former 
a 1200-pound Holstein cow having a market value of $12 per hundred- 
weight to be sold for complainant’s account and one of the respondents did 
not dispute the fact that because of a mixing of cattle, the cow which was 
sold weighed only 960 pounds and brought $9 per hundredweight, it is 
assumed that the complainant has accurately stated the amount of his 
loss, and therefore, complainant is entitled to an award of reparation 
in amount of the difference of the market price of the cow and the 
amount received from the sale of the animal, but as complainant did 
not offer any proof of the amount of his expenses such claim is disallowed. 


Harley Fleming, of DeKalb, Illinois, pro se. Mr. Roy EH. Deets, of Chicago, 
Illinois, for Lawler Brothers & Company. Mr. F. B. Kinne, of Winston, 
Strawn and Shaw, Chicago, Illinois, for Union Stock Yard & Transit 
Company of Chicago, Mr. John J. Toohey, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 1940 ed. 181 ef sey.). The complainant, 
Harley Fleming, DeKalb, Illinois, filed a formal complaint on 
March 24, 1945, in the Chicago Office of the Packers and Stock- 
yards Division, Office of Marketing Service, now Production and 
Marketing Administration, seeking reparation from either or both 
of respondents, Lawler Brothers & Company, a market agency 
doing business at the Union Stock Yards, Chicago, Tllinois, and the 
Union Stock Yard & Transit Company operating a duly posted 
stockyard at Chicago, Tllinois. 

The complainant alleged that on March 15, 1945, he had shipped 
two cows by truck to the respondent, Lawler Brothers & Company 
at the Union Stock Yards, Chicago, Tllnois, to be sold for his ac- 
count. The complainant further alleged that although one of the 
cows weighed about 1200 pounds and had a market value of $12.00 
per ewt., the account of sale rendered him by Lawler Brothers & 
Company showed that a cow weighing 960 pounds had been sold 
for his account at a lesser price per hundred pounds. The complain- 
ant claims reparations in the amount of $57.60, the difference in the 
alleged market price of the cow which he claims he shipped and 
the amount received from the sale of the cow sold for his account. 
He also asks that he be reimbursed for expenses in the amount 
of $16.00. 

The respondent, Lawler Brothers & Company, filed its answer 
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in the form of a letter dated May 28, 1945, stating that the two cows 
sold for Harley Fleming were the two cows delivered to it by the 
Union Stock Yard & Transit Company. On May 11, 1945, the 
respondent, Union Stock Yard & Transit Company, filed its answer 
admitting that on March 14, 1945, it received on its premises a 
truckload of 20 head of cattle, that 2 head of such cattle were con- 
signed by the complainant to Lawler Brothers & Company and that 
18 head were consigned by 7 other shippers to Mackle & Saul, an- 
other livestock commission firm. 

The respondent, Union Stock Yard & Transit Company, further 
stated that it had no knowledge as to the kind, weight or quality of 
the animals making up the shipment, that upon arrival of the ship- 
ment the cattle were unloaded and sorted by the truck driver and 
at his request the 2 cattle consigned by the complainant were yarded 
for delivery to the co-respondent, Lawler Brothers & Company, 
and the balance of the load was yarded for delivery to Mackle & 
Saul, that the said cattle as sorted by the complainant’s truck driver 
were delivered to Lawler Brothers & Company and Mackle & Saul 
as instructed. It further denied that complainant had been dam- 
aged in any way or amount by said respondents’ acts or omissions. 

Notice having been duly given, a hearing was held on July 26, at 
Chicago, Illinois. The complainant appeared in his own behalf. 
The respondent, Lawler Brothers & Company, was represented by 
its employee, Roy E. Deets, and the respondent, Union Stock Yard 
& Transit Company, was represented by its attorney, F. B. Kinne 
of Winston, Strawn & Shaw. Suggested findings of fact, conclu- 
sions of law, a proposed order and supporting brief were filed by 
the respondent. Union Stock Yard & Transit Company. 

As there is no dispute as to the material facts as set forth below, 
a summary of the testimony is deemed unnecessary. 


FINDINGS OF FACT 

1. The complainant, Harley Fleming, is an individual whose 
address is DeKalb, Tllinois. 

2. The respondents are Lawler Brothers & Company, a corpora- 
tion which is, and at all times material herein was, registered as a 
market agency engaged in buying and selling livestock on com- 
mission at the Union Stock Yards, Chicago, Tllinois, and the Union 
Stock Yard & Transit Company of Chicago, a corporation, owners 
and operators of the Union Stock Yards, Chicago, Tllinois, a posted 
stockyard subject to the act. 

3. On March 15, 1945, the complainant notified Roy Deets, sales- 
man for the respondent Lawler Brothers & Company, that he was 
consigning to the said respondent a 1200 to 1300-pound shorthorn 
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Durham cow and a 1200-pound Holstein cow worth $12.00 per 
hundredweight. 

4. On March 14, 1945, John Donnelly, operator of a trucking 
business, picked up from the complainant, 2 cows consigned to 
Lawler Brothers & Company which answered the descriptions given 
above. As part of a mixed load these cows were assembled by 
Donnelly with 18 head of cattle, consigned by 7 other shippers to 
Mackle & Saul, another commission firm at the Union Stock Yards, 
Chicago, Illinois. Six of the 18 head of cattle were Holstein cows, 
3 of the cows, but not necessarily the Holstein cows, were light- 
weight cows. 

5. On the truck consignment tickets covering the cattle shipped 
by the 7 shippers shipping to Mackle & Saul, Donnelly entered 
descriptions of the animals or identifying marks; but he merely 
entered the number of animals on the ticket covering the cows 
consigned to the respondent by the complainant, Fleming. 

6. The load was driven to the stockyards and there unloaded and 
sorted by Robert Scott, an employee of Donnelly. Donnelly did 
not accompany the load and was not present when the cattle were 
unloaded at the stockyards. 

7. Employees of the respondent, Union Stock Yard & Transit 
Company, held the gates while the load was being unloaded and 
sorted but rendered no other assistance in sorting the animals. 

8. The cattle were unloaded at approximately 11:45 p.m., March 
14, and after being identified and sorted by the truck driver, Scott, 
were yarded by Joseph Serino, a stockyard employee. 

9. The 2 cows identified by the truck driver as Fleming’s cows 
were yarded in one pen for delivery to the respondent, Lawler 
Brothers & Company, and the 18 remaining animals were yarded 
in two pens for delivery to Mackle & Saul. The pens were imme- 
diately padlocked and were not opened until the next morning, 
March 15, when representatives of the respective commission firms 
appeared at the pens and accepted delivery of the cattle. 

10, Lawler Brothers & Company’s salesman, Deets, had his own 
sales alley. Complainant’s cows were the only 2 cows received in 
Deets’ alley on March 15 and the only cows sold by Deets that day. 

11. Although Deets noticed immediately that the Holstein cow 
(delivered to him to sell for the complainant was lighter in weight 
and inferior in quality to the Holstein cow described to him by the 
complainant, he sold the cow without further consulting the com- 
plainant and without notifying the stock yard company of the dis- 
crepancy. 

12. On the afternoon of the date of sale the complainant, Flem- 
ing, learn from Lawler Brothers & Company that one of the cows 
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sold for his account was a Holstein which weighed 960 pounds and 










































had brought $9.00 per hundredweight. He ordered that this cow P 
be held for his inspection and the next day after examining the b 
Holstein cow sold for his account he notified the respondents, Lawler ° 
Brothers & Company, and the Union Stock Yard & Transit Com- " 
pany, that the animal was not the one which he had shipped. . 
13. Prompt notice to the Union Stock Yard & Transit Company 
on the day of the sale, March 15, of the alleged mixup in animals . 
would have enabled it to hold up sale or delivery of all the animals § “ 
in the load until a recheck for possible error in identification could : 
be completed. E 
14. Notice of the alleged error was not given to the Union Stock * 
Yard & Transit Company until after the other animals which made § 
up the shipment had been sold and distributed. ri 
by 
CONCLUSIONS H. 
The respondent, Union Stock Yard & Transit Company, had no ha 
knowledge as to which 2 cows in the shipment belonged to the § jt, 
complainant. After Robert Scott, the truck driver who delivered pl 
the load, had identified and sorted the animals, the respondent, Union fur 
Stock Yard & Transit Company, yarded in a separate pen the 2 f pl: 
cows turned over to it by Scott for delivery to the respondent, | U: 
Lawler Brothers & Company. The pen was not opened until Lawler | 
Brothers & Company’s representative appeared at the pen the next | ina 
morning to accept delivery of the cows. There is nothing in the | yj 
record which would indicate that in the handling of these cows | fa; 
the respondent, Union Stock Yard & Transit Company, had failed | ¢), 
in its duty to either the complainant or its co-respondent. pre 
As the 2 cows sold for Fleming’s account were the only 2 cows 1 
received on March 15 in the sales alley of Roy Deets, salesman for J ya 
Lawler Brothers & Company, and the only animals which he sold | oj, 
on that day, it must be concluded that the respondent, Lawler | Ma 
Brothers & Company, by its salesman, Deets, sold for the complain- | anj 
ant’s account the 2 cows delivered to it by the respondent, Union J gnj 
Stock Yard & Transit Company. & ¢ 
From the evidence heard it cannot be found that the mixup of the — sun 
animals involved had occurred while they were in the custody of or Fin 
under the control of either of the respondents. The evidence points A 
strongly to the fact that the mixup may very well have been the § Bp, 
result of an error by the truck driver, Robert Scott, in identifying §  qjjj 
the animals consigned by the various shippers rather than the re- f the 
sult of any act of either of the respondents. As neither Donnelly, | ow; 





the owner of the trucking concern, nor his employee, Robert Scott. 
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are subject to these proceedings, it is neither necessary nor appro- 
priate that a finding as to their prime responsibility for the mixup 
be entered in this report. As the complainant seeks reparation 
from the respondents, the question here to be determined is whether 
the damage suffered by the complainant ‘was occasioned by the 
failure of either or both of the respondents to perform the duties 
imposed on them by the act or the regulations issued pursuant thereto. 

Deets, appearing as the representative of and testifying for the 
respondent, Lawler Brothers & Company, admitted that he had 
notice on March 14 as to the kind, quality and weight of the animals 
being consigned to him as salesman for the said respondent by the 
complainant. He also admitted that the Holstein cow delivered to 
him on the morning of March 15 to be sold for the complainant’s 
account was visibly inferior in grade and noticeably lighter in 
weight. This is emphasized by Deets’ testimony that he knew there 
“was no chance of getting” the money out of the cow, which a 
Holstein cow such as the complainant had described to him would 
have brought. This should have put him on notice as to the possibil- 
ity of a mixup. However, he made no attempt to notify the com- 
plainant that the Holstein cow delivered to him had failed to meas- 
ure up, as to weight and quality, with the animal which the com- 


plainant had said he was shipping, nor did he notify the respondent, 
Union Stock Yard & Transit Company, of the probable error. 


While Deets is to be commended for the special effort which he 
made to secure the top price for the animal in question in order to 
minimize the complainant’s loss, this action further confirms the 
fact that he was aware that the animal was not the animal which 
the complainant had described to him over the telephone on the 
previous day. 

Walter T. Wheeler, employed by the respondent Union Stock 
Yard & Transit Company as assistant superintendent in charge of 
claims, testified that had the stockyard company been notified on 
March 15 of the apparent error, it could have detained all of the 
animals in the shipment until the identity and ownership of the 
animals could be established. As the respondent, Lawler Brothers 
& Company, made no effort to refute this testimony, it must be as- 
sumed that it subscribes to the accuracy of Mr. Wheeler’s testimony 
in this respect. 

As the paid agent of the complainant, the respondent, Lawler 
Brothers & Company, was required to exercise reasonable care and 
diligence in protecting the complainant’s interests. When it sold for 
the complainant’s account an inferior cow which by the respondent’s 
own admission was obviously not the cow which it had reason to 
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believe the complainant had shipped, it did not exercise the degree 
of care which is required of a market agency under such circum- 
stances. The situation demanded that this respondent make some 
inquiry or take steps to protect the complainant against the im- 
pending loss. Had it exercised such care, the subsequent loss to the 
complainant would have been avoided. 

From the answer filed by the respondent, Lawler Brothers & 
Company, and the testimony of its representative, it would seem 
that it is the said respondent’s contention that it owed no duty to 
-the complainant beyond the requirement that it obtain the best pos- 
sible market price for the animals delivered to it by the stockyard 
company. However, section 304 of the act (7 U.S.C. 203) which 
requires that market agencies render reasonable stockyard services 
is not to be so narrowly construed. By its failure to take such 
reasonable measures as were within its power to protect the com- 
plainant from probable loss, which the circumstances demanded, 
the respondent, Lawler Brothers & Company, failed to furnish 
reasonable stockyard services, with resulting damage to the com- 
plainant. 

Although the respondent, Union Stock Yard & Transit Company, 
denied that the complainant was damaged in any amount by its 
acts or omissions, the respondent, Lawler Brothers & Company, 
entered no such denial and offered no testimony in dispute of the 
complainant’s allegation that on March 14 he consigned to it a 1200- 
pound Holstein cow having a market value of $12.00 per hundred- 
weight to be sold for his account. Lawler Brothers & Company 
does not dispute the fact that the Holstein cow sold on March 15, 
1945, by the respondent, Lawler Brothers & Company, for the 
complainant’s account, weighed only 960 pounds and brought $9.00 
per hundredweight. It must, therefore, be assumed that the com- 
plainant has accurately stated the amount of his loss. Although the 
record contains references to long-distance calls and a trip to Chi- 
cago which the complainant found necessary to protect his interests, 
the complainant failed to offer any proof of the amounts paid. His 
claim for expenses must, therefore, be disallowed. 


ORDER 


Within 30 days from the date of this decision, the respondent, 
Lawler Brothers & Company, shall pay the complainant, Harley 
Fleming, $57.60 as reparation, with interest thereon at 5 percent 
per year from March 15, 1945, to the date of payment. 


Copies hereof shall be served on the parties by registered mail 


or in person. 
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A. D. 1075 HOMER G. KEPLER v. MACKLE & SAUL, et al. 


(A. D. 1075 


HoMER G. KEPLER v. MACKLE & SAuL and the UNn1on Stock Yarp & TRANSIT 
Company. P&S Doc. No. 1694. Decided October 30, 1945. 


Failure to Render Reasonable Stockyard Services—Accepting Livestock 
Knowing They Were Mixed—Reparation—Jurisdiction 


A stockyard operator which accepted cattle and attempted to deliver them to 
a market agency as belonging to a shipper, knowing that it had mixed 
the cattle with others while unloading them for the railroad, failed to 
render reasonable stockyard services and is ordered to pay the shipper 
his damages, although the stockyard operator denies jurisdiction because 
the mixing occurred during transportation, under jurisdiction of Interstate 
Commerce Commission. 


Homer G. Kepler, of Elberon, Iowa, pro se. Mr. H. R. Park, of Chicago, 
Illinois, for Mackle & Saul. Messrs. F. B. Kinne and G. A. Gladson, of 
Winston, Strawn & Shaw, Chicago, Illinois, for Union Stock Yard & Transit 
Company. Mr. Richard F. Roche, Examiner. 

Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 


On January 15, 1945, the complainant, Homer G. Kepler, Elberon, 
Iowa, filed a complaint under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et. seqg.), seeking reparation from the respondents, 
Mackle & Saul, a livestock commission merchant at the Union Stock 
Yards, Chicago, Illinois, and the Union Stock Yard & Transit 
Company, operator of the stockyard. Complainant alleged that he 
had shipped two carloads of cattle to the stockyard, consigned to 
Mackle & Saul, and that the consignee had sold and accounted for 
one load but had refused to receive the other load, which he heard 
had “arrived in bad order,” and for which he had not been paid. 
Mackle & Saul filed an answer on February 5, 1945, stating that the 
Yard Company had asked it to accept, as the second load, cattle 
which had been sorted out of consignments that had been mixed, 
and that Mackle & Saul had refused these because they were not 
the cattle described by the complainant as his. The Yard Company 
answered on February 10, 1945, admitting that it received the second 
load, denying that it “arrived in bad order,” alleging that the 
shipment, “after the transportation thereof ended, was handled 
promptly and without negligence .. .,” and stating that after 
Mackle & Saul’s refusal of the cattle it had sold them and tendered 
complainant the net proceeds, which he had not accepted. All 
three of the parties requesting an oral hearing. 

A hearing was held in Chicago on March 30, 1945, before Richard 
F. Roche of the Chicago office, Office of the Solicitor, as examiner. 
Complainant appeared in person, F. B. Kinne and G, A. Gladson 
of Winston, Strawn and Shaw, Chicago attorneys, appeared for 
Respondent Yard Company, and H. R. Park of Chicago appeared 
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for Respondent Mackle & Saul. Complainant testified for himself, 
and called Edward Mackle and Keith Saul, partners in Respond- 
ent Mackle & Saul. These three witnesses testified concerning the 
arrival, quality, weight, value, etc., of complainant’s cattle. Re- 
spondent Mackle & Saul called no witnesses, as its partners had 
stated their position when called by complainant. The only wit- 
ness called by Respondent Yard Company was Walter Wheeler, 
its assistant superintendent in charge of claims, who testified that 
the mix-up, including two loads consigned to Mackle & Saul and 
- six loads consigned to other commission firms, had occurred while 
the cattle were being unloaded by the Yard Company as agent for 
the railroad. The issue is now rather one of law than of fact, and 
is discussed below in the Conclusions. The facts deemed material 
are set out below in the Findings of Fact, and it seems unnecessary 
to summarize the testimony here. While the Yard Company has 
not conceded some of the facts found, the testimony on them is 
uncontradicted and is considered amply sufficient to support the 
findings. 

After the hearing Respondent Yard Company filed a suggested 
order and brief, claiming that it had not violated the act, that no 
damage to complainant had been shown, and that the mix-up oc- 
curred during unloading, which comes under the jurisdiction of the 
Interstate Commerce Commission, not the Secretary of Agriculture. 
On October 18, 1945, the record was submitted to this office, where 
this order has been prepared. 


FINDINGS OF FACT 

1. Complainant is an individual whose address is Elberon, Towa. 

2. Respondent Mackle & Saul is a partnership consisting of 
Edward Mackle and Keith Saul, partners. At all times material 
herein it was registered as a market agency at the Union Stock 
Yards, Chicago, posted as a stockyard subject to the act (9 CFR 
204.1). 

3. Respondent Union Stock Yard & Transit Company is a cor- 
poration. At all times material herein it was the operator of the 
Union Stock Yards, Chicago. 

4. On January 1, 1945, complainant shipped by rail two carloads 
of cattle from Monroe, Iowa, consigned to Mackle & Saul for sale 
at the Chicago Union Stock Yards. 


5. After the cars arrived at the stockyard, Respondent Yard 
Company, as agent for the railroad, unloaded the cattle. 

6. After the unloading Respondent Yard Company delivered the 
cattle from one of the cars to Respondent Mackle & Saul. These 
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cattle were sold for complainant, he has been paid for them, and 
there is no dispute concerning them. 

7. In unloading the other car, Respondent Yard Company mixed 
the cattle from it with cattle from six or seven other loads con- 
signed to firms other than Mackle & Saul. 

8. Respondent Yard Company sorted the mixed cattle and asked 
Keith Saul to pick complainant’s cattle out of about two loads 
then in the pens, and to receive them as complainant’s second load 
of cattle. Complainant had orally described his cattle to Saul, 
and the cattle shown to Saul by Respondent Yard Company did not 
meet complainant’s description of his cattle. Saul then refused to 
receive the cattle as complainant’s. In these matters Saul was act- 
ing for Respondent Mackle & Saul. 

9. Respondent Yard Company thereafter had 31 head of cattle 
sold for its own account and tendered $3,198.80, the net proceeds 
of the sale of 30 of the 31, to complainant in settlement, which com- 
plainant refused to accept. The record does not show the weights, 
prices, expenses of sale, etc., of the 30 cattle, but only the amount 
of the net proceeds, and that the total weight was about 29,000 
pounds. After the hearing complainant accepted the $3,198.80 as 
part payment of his claim. 

10. One of the 31 head sold was a crippled animal which weighed 
1,150 pounds. Complainant has accepted the net proceeds of the 
sale of this animal, and there is no dispute concerning it. 


11. When they were loaded at Monroe, Iowa, complainant’s cat- 
tle in the load in question weighed 32,550 pounds. If they had been 
delivered and sold in the usual manner, this weight probably 
would have shrunk to 31,550 pounds. After the weight of the 
crippled animal mentioned in Finding 10 is deducted, the sale weight 
of complainant’s 30 cattle would have been 30,400 pounds, 

12. Had they been delivered and sold in the usual manner, com- 
plainant’s 30 cattle would have brought an average price of $14 per 
hundredweight, the price then being paid for similar cattle at the 
stockyard, or a total of $4,256. Deducting $256 as a reasonable esti- 
mate of the expenses of shipment and sale, we get $4,000 as the net 


proceeds which complainant’s 30 head of cattle would have brought 
if delivered and sold in the usual manner. 

13. The 30 cattle which Respondent Yard Company sold for 
net proceeds of $3,198.80 were not the 30 cattle which complainant 
shipped in the load in question. 


14. Complainant incurred expenses for travel, attorney’s fees, 
etc., in attempting to collect for his cattle, the amounts of which 
are not definitely shown. 
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15. The complaint herein was filed on January 15, 1945, within 
90 days after the alleged cause of action accrued. 


CONCLUSIONS 

But for the mixing of his cattle, and what followed the mixing, 
complainant would have received $4,000 for them. As he has re- 
ceived only $3,198.80, he has been damaged to the extent of the dif- 
ference between the two amounts, or $801.20. His claim for ex- 
penses is not supported definitely enough to authorize an award for 
them. The question is whether either of the respondents is liable 
-for complainant’s damage because of having violated the Packers 
and Stockyards Act. 

In refusing to receive the cattle tendered to it in this situation, 
Respondent Mackle & Saul did not fail to perform any duty re- 
quired by, nor violate any provision of, the act. Its refusal was 
not unreasonable under the circumstances, even if it had later ap- 
peared that the cattle tendered were actually complainant’s. Ac- 
cordingly, as to Mackle & Saul the complaint should be dismissed. 

‘The argument of Respondent Yard Company that there is no 
jurisdiction here because the mix-up occurred during the unloading 
of the cattle does not take the whole situation into account. It 
assumes that unless the mixing violated the Packers and Stockyards 
Act there is no basis for an award of reparation under that act. 
We do not agree. We do not conclude that the faulty unloading 
violated the act, but we look to what occurred when transportation 
ended, at which point the stockyard operator became obligated to 
furnish reasonable stockyard services. When, in its capacity as the 
agent of the railroad, it completed the unloading, it then, in its 
capacity as a “stockyard owner” as defined in the act, accepted the 
cattle as complainant’s. It knew they had been mixed, but never- 
theless received them and attempted to deliver them to the market 
agency as complainant’s. This constituted a failure to render rea- 
sonable stockyard services, in violation of section 304 of the act, 
authorizing an award of reparation under section 309. According- 
ly, the Yard Company should be ordered to pay complainant his 
damages. 

ORDER 

Within 30 days from the date of this order, the Union Stock Yard 
& Transit Company shall pay complainant $801.20 as reparation, 
with interest thereon at five percent per annum from January 3, 1945, 
until paid. 

As to Mackle & Saul, the complaint is dismissed. 

Copies hereof shall be served on the parties. Except as to service 
and payment, this order shall become effective ten days after this date. 
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Simons & FRENCH Co., INc. v. MyeR Coun, Inc. PACA Doc. No. 4510. Decided 
October 10,.1945. 


Purchase at F. O. B. Shipping Point Acceptance Final—Unlawful 
Rejection—Damages 


Where complainant sold a carload of grapes to respondent at a price f.o.b. 
shipping point acceptance final, and the grapes graded U. S. No. 1 at 
shipping point and were of the kind and grade purchased, it is held: 
(1) the purchase at a price f.o.b. shipping point acceptance final did not 
permit of a rejection by respondent; (2) respondent’s rejection was with- 
out reasonable cause; and (3) complainant is entitled to an award of 
reparation for damages in amount of the difference between the sale 
prices and the net proceeds realized on resale of the rejected grapes. 


Simons & French Co., Inc., of Sacramento, California, complainant, pro se. 
Myer Cohn, Inc., of Albany, New York, respondent, pro se. Mr. Raymond 
L. Dillman, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

In a formal complaint filed on May 1, 1945, by Simons & French 
Co., Inc., under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seg.), against Myer Cohn, Inc., it is alleged 
that respondent rejected a carload of grapes at Albany, New York, 
which it had previously purchased at a price f.o.b. shipping point, 
acceptance final. Complainant asks for damages measured as the 
difference between the sale price and the net proceeds realized on 
resale of the rejected grapes. 

A copy of the complaint, together with the report of investigation, 
were regularly served on respondent by registered mail on July 16, 
1945. In the transmitting letter respondent was notified to file a 
formal answer to the formal complaint within 20 days after service 
of the complaint but no answer has been filed. Respondent did 
write T. C. Curry, In Charge, Regulatory Division, Fruit and Vege- 
table Branch, on January 20, 1945, in connection with a determina- 
tion by the Branch as to whether the complaint should be enter- 
tained. This letter, however, does not meet the requirements of a 
formal answer to the formal complaint as set forth in section 47.8 
of the rules of practice (10 F.R. 2209 et seg.). The section provides 
in part that failure to file an answer within the time prescribed 
(20 days after service of the complaint), shall constitute a waiver 
of hearing and an admission that the facts alleged in the complaint 
are true. 

The following findings of fact, conclusions, and order are based 
on the allegations of the complaint and exhibits thereto attached and 
made a part thereof, the report of investigation, and the effect of 
respondent’s failure to answer. 
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FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is Box 
868, Sacramento, California. 

2. Respondent is a corporation whose address is Capital Regional 
Market, Menands, Albany, New York. At the time of the trans- 
action described in the complaint, respondent was licensed under 
the act. 

3. On or about December 14, 1944, complainant sold to respond- 
ent a carload of grade U. S. No. 1 Emperor grapes at the agreed 
price of $4.50 per lug f.o.b. Wirts, California, shipping point ac- 
‘ceptance final, shipment to be made at buyer’s option but not later 
than December 31, 1944, to respondent at Albany, New York. The 
sale to respondent was negotiated by J. F. MacNulty of Albany, 
New York, who acted as agent of both parties. 

4, The grapes were inspected by a Federal-State inspector at 
Wirts, California, on December 30, 1944. They were mature and 
fairly well colored, the berries were firm and firmly attached, and 
the stems were curing. In most lugs there was no decay and in 
some lugs there was decay of less than one-half to one percent. The 
grapes graded U.S. No. 1 table, the defects and decay being within 
the tolerance for that grade. 

5. The shipment, consisting of 1,100 lugs of grapes, was shipped 
to respondent on December 30, 1944, in car PFE 61740 and arrived 
at Albany on or before January 13, 1945. Respondent wired com- 
plainant on January 13, 1945, that the grapes were not in suitable 
shipping condition at shipping point and that respondent refused 
to accept. Complainaint then diverted the shipment to New York 
City where the grapes were inspected January 17, 1945, on pier 21 
of the Erie Railroad, after they had been unloaded from car PFE 
61740. The berries were then generally firm, a few slightly flabby, 
and generally well attached to cap stems. The stems were brown 
or were turning brown. In most of the lugs there was no decay; 
in some lugs decay ranged from less than 1 to 5 percent. In a 
few lugs decay ranged from 20 to 75 percent, consisting of advanced 
Gray Mold Rot. 

6. Complainant caused the grapes to be sold in New York City 
at auction and the net amount of $2,295.70 was realized. The dif- 
ference between this amount and the contract price is $2,654.30. 
The latter amount has not been paid to complainant by respondent. 

7. The formal complaint was filed on May 1, 1945, and within 
nine months after the cause of action accrued. 


CONCLUSIONS 
The evidence shows that the basis of purchase was f.o.b. ship- 
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ping point acceptance final. Federal-State inspection made at load- 
ing point on the date of shipment (December 30, 1944) establishes 
the grade of the grapes as U. S. No. 1 table. The terms of purchase 
did not permit of the rejection by respondent. Respondent’s re- 
jection was, therefore, without reasonable cause and in violation of 
section 2 of the act. It follows that reparation must be awarded 
complainant in the amount of its net loss which is found to be 


$2,654.30. The facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,654.30, with interest thereon 
at 5 percent per annum from January 15, 1945, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation, 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1077) 


Morris Bros. Fruir Co. v. Nortu Jersey Propuce Co. PACA Doc. No. 4392. 
Decided October 11, 1945. 


Failure to Pay Purchase Price—Failure to Establish Counterclaim 


Where complainant sold a carload of oranges to respondent at a price per 
crate f.o.b. California shipping point, and respondent alleged that the 
oranges were to be of medium size Pride of La Verne brand and a partial 
payment of the price, and filed a counterclaim based on the purchase of 
three other carloads from complainant containing an excess of large sizes, 
it is held: (1) no reference was made to size or brand in the sale of any of 
the carloads; (2) respondent did not make a partial payment; (3) respond- 
ent failed to pay the purchase price; and (4) reparation should be awarded 
complainant for the purchase price less an amount overpaid by respondent 
on another shipment. 


Lindelof & Perelli-Minetti, of Los Angeles, California, for complainant. Mr. 
Harold R. Sandford, of Paterson, New Jersey, for respondent. Mr. James 
A. O’Donnell, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 
PRELIMINARY STATEMENT 
Morris Bros. Fruit Co., filed a formal complaint on August 1, 
1944, against respondent North Jersey Produce Co., under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed., 
199a et seq.), to recover the price of a carload of oranges. Respond- 
ent filed an answer alleging that complainant had been paid a 
portion of the purchase price and subsequently had refused respond- 
ent’s tender of the balance due. Respondent also pleaded a counter- 
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claim alleging that on October 1, 7 and 12, 1943, complainant sold 
respondent three cars of oranges which contained an excess of large 
sizes and for which complainant had agreed to allow a rebate. 

Complainant replied to respondent’s counterclaim denying (1) 
receipt of any portion of the purchase price; (2) an agreement to 
allow a rebate; and (3) that any of the agreements to purchase 
contained provisions relating to oversized oranges. 

A report of investigation dated August 21, 1944, and a supplement 
thereto dated October 14, 1944, were served on both parties by 
. registered mail. 

A formal hearing was held in Paterson, New Jersey, on July 2, 
1945. Complainant’s evidence consisted of the depositions of Louis 
Morris, William Morris and Sam Perricone. In substance Louis 
Morris testified that he has been complainant’s manager for 18 
years; that during the months of August and September 1943, com- 
plainant sold to respondent through Sam Perricone of the P & W 
Citrus Co., Los Angeles, California, four cars of oranges without 
any representations being made as to size or brand; that during 
the month of October 1943, complainant sold three cars of oranges, 
in addition to the car in question, direct to respondent, without any 
agreement as to size or brand. The witness stated that arrangements 
for the purchase and sale of the oranges during the month of Oc- 
tober, excepting the car in question and a car which was sold to 
respondent on or about October 12, 1943, were made by him over 
the long distance telephone with either respondent’s Mr. Simkin or 
Mr. Rosa who would ask for a car of oranges without reference to 
size or brand; that while in Paterson on or about October 18, 1943, 
and at the request of Mr. Simkin, the witness called his office in 
Los Angeles and arranged for diversion to respondent of car PFE 
90331 which was at the time consigned to S. Albertson Co., Inc., at 
Boston; that the sale of car PFE 90331 was negotiated with no 
discussion as to size or brand of the oranges; that the oranges in 
question were loaded out of storage by Mutual Orange Distribu- 
tors in LaVerne, California; that the statement furnished respond- 
ent (Exhibit “C” attached to complaint) merely reflected the in- 
formation shown on the tally sheet received from the Mutual Orange 
Distributors covering car PFE 90331 (Exhibit “D” attached to 
complaint) ; that on October 18, 1943, complainant wired respondent 
as follows: “Car PFE 90331 shipped containing 567 boxes oranges 
at four-fifty”; that no reply was received to this wire; that the 
first written communication received from respondent was in the 
form of a letter dated November 5, 1943 (Exhibit “D” attached to 
deposition of Louis Morris). The witness stated that in the spring 
or summer of 1944 at the office and in the presence of a government 
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representative in Los Angeles, Mr. Simkin agreed to pay the full 
purchase price less $250. The witness denied receiving $900 on 
account of car PFE 90331. 

William Morris, as a deposition witness, testified in part that he 
is a partner in complainant firm; that car PFE 90331 was loaded 
at LaVerne, California, upon his instructions and with no mention 
being made of size or brand; and that he caused diversion of the 
car to respondent after receiving a long distance call from Louis 
Morris. 

Sam Perricone testified that he is a partner in the business of 
P & W Citrus Co., Los Angeles, California; that all oranges which 
he sold respondent, including complainant’s oranges, were accepted 
by respondent without regard to size or brand; and that because 
the demand for oranges was so great at the time buyers would ask 
only for “the car number and the bill of lading”. 

Edmund Simkin, Chester Mankevich and Joseph Rosa, respondent 
partners, and Mrs. Ethel Greenwald, respondent’s bookkeeper, testi- 
fied at the hearing. Among other things, Mr. Simkin testified that 
while Louis Morris was visiting in Paterson in mid-October 1943, 
he was shown a portion of a car of oranges purchased prior to the 
car in question; that Morris agreed the sizes of the oranges were 
too large and further agreed to make some adjustment; that car 
PFE 90331 was purchased after Louis Morris stated he would ship 
medium size oranges of the “LaVerne” brand then in storage with 
the Mutual Orange Distributors at LaVerne, California; that the 
oranges were purchased on the basis of $4.50 per crate, f.o.b. Cali- 
fornia; that he paid Morris $900 in cash in the presence of all his 
partners and Mrs. Greenwald, and later tendered $1,646.75 which 
complainant refused to accept; that inspection of car PFE 90331 
upon arrival showed large oranges of three different brands; that 
respondent was promised a $500 rebate which sum was reduced to 
$250 by complainant; and that the respondent is willing to deposit 
with the Department a certified check for $1,146.75 in full settlement 
of the claim, which sum represents the purchase price less $900 
previously paid and the $500 promised rebate. 

Finally the witness stated that the $900 in cash. was turned over 
to Louis Morris without a receipt of any kind being obtained and 
that no mention was made of this payment until respondent filed 
its formal answer. 

Chester Mankovich and Ethel Greenwald each testified they had 
observed Harold Socofsky, also known as Harold Ross, a former 
partner of respondent, now deceased, give $900 in cash to Louis 
Morris. 
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FINDINGS OF FACT 

1. Complainant is a partnership composed of Louis, William 
and Andrew Morris, doing business as Morris Bros. Fruit Co., 
whose address is 766 Market Court, Los Angeles, California. 

2. Respondent is a partnership composed of Edward Simkin, 
Chester Mankovich and Joseph Rosa, doing business as North 
Jersey Produce Co., whose address is 457 N. Railway Avenue, 
Paterson, New Jersey. At the time of the transaction described 
in the complaint, respondent was licensed under the act, and Harold 
Socofsky, also known as Harold Ross, was a partner in respondent 
firm. Harold Socofsky died in August 1944. 

3. During the period beginning on or about August 5 and con- 
tining to September 21, 1943, respondent purchased from complain- 
ant, through Sam Perricone, a partner in the P & W Citrus Com- 
pany, Los Angeles, California, a total of four carloads of oranges 
with no representations being made by complainant as to size or 
brand. 

4. On October 1, 7 and 12, 1943, respondent purchased directly 
from complainant a carload of oranges on each date. No repre- 
sentations as to size or brand were made by complainant in these 
transactions, nor did complainant agree to allow any rebate or ad- 
justment. 

5. On or about October 18, 1948, Louis Morris, of complainant 
partnership, while personally present at respondent’s place of busi- 
ness in Paterson, New Jersey, orally contracted to sell respondent 
a carload containing 587 boxes of oranges which had been loaded 
and shipped for complainant by Mutual Orange Distributors at 
LaVerne. California, on October 15, 1943, in car PFE 90331, and 
was at the time of sale in transit to Boston, Massachusetts. The 
agreed price was $4.50 per box amounting to $2,551.50 for the car- 
load. The oranges were sold “f.o.b. California”, and no represen- 
tations were made by complainant as to size or brand. 

6. While car PFE 90331 was moving in transit to Boston, com- 
plainant on October 18, 1943, filed a diversion order with the Pacific 
Fruit Express Co., instructing diversion to respondent at Paterson, 
New Jersey, where, upon arrival, respondent accepted the car. 


7. The respondent did not pay to complainant the sum of $900 
in cash in part payment for the oranges in car PFE 90331. 

8 On November 5, 1943, respondent tendered to complainant 
$1,646.75 in full payment of the purchase price. Complainant re- 
fused to accept this tender of payment. 

9. After deducting an overpayment of $4.75 made by respondent 
to complainant in another transaction, there remains due and owing 
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complainant from respondent the sum of $2,546.75, no part of which 
has been paid. 

10. The complaint:and counterclaim were each filed within nine 
months after accrual of the causes of action alleged therein. 


CONCLUSIONS 

The respondent’s offer to deposit a certified check with the De- 
partment in full settlement of the complainant’s claim constitutes 
an admission of liability for at least the sum of $1,146.75. The 
difference between this amount and the agreed purchase price of 
$2,551.50, less an undisputed credit of $4.75 to which respondent 
was entitled in another transaction, or the sum of $1,400, represents 
the amount in dispute between the parties which presents two 
questions of fact. 


Did Harold Socofsky, also known as Harold Ross, of respondent 
partnership, pay the sum of $900 in cash on or about October 18, 
1943, to Louis Morris, of complainant partnership, as part payment 
of the oranges in car PFE 90331¢ Four witnesses for the respond- 
ent testified at the hearing that they had actually observed Louis 
Morris receive the $900 from Socofsky. As against this evidence, 
there is the deposition testimony of Louis Morris denying receipt 


of the $900 or any other sum on account of car PFE 90331. At 
the hearing, the respondent produced no receipt or other evidence 
in writing in support of the testimony that Louis Morris had been 
paid $900. The evidence of record supports the complainant’s posi- 
tion that Louis Morris did not receive from respondent the sum of 
$900 or any part thereof. It is significant that until such time as the 
respondent answered formally, no mention was ever made of this 
$900 payment. As a matter of fact, at the time respondent sent 
its check amounting to $1,646.75 in payment for car PFE 90331, 
the letter of transmittal dated November 5, 1943 (Exhibit “D” at- 
tached to the deposition of Louis Morris) referred to respondent 
taking the liberty of deducting $900 as allowance for losses sustained 
on three cars of oranges. This $900 deduction is also referred 
to in respondent’s letter to the Department on January 11, 1944 
(Exhibit 3a attached to the investigation report). These two let- 
ters written by respondent not long after the transaction in question 
are, of course, impossible to reconcile and are in direct conflict with 
the oral testimony offered by respondent’s witnesses at the formal 
hearing. These letters probably reflect the truth of the matter as 
regards the $900. They should be accorded greater weight as evi- 
dence than the oral testimony on the ground that written statements 
made at or about the time of a transaction tend to be more reliable 
than testimony given from memory after a period of twenty months 
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has elapsed and when witnesses have had an opportunity to discuss, 
reflect and weigh the possibilities of presenting a more convincing 
theory of defense. 

The second question concerns the terms of the oral agreements 
covering the oranges purchased on October 1, 7 and 12, 1945. Re- 
spondent contends complainant agreed to ship oranges calling for 
not more than 5 to 10 percent of large sizes, and that upon arrival 
the oranges were found to contain more than 60 percent large sizes 
for which Louis Morris agreed to allow a rebate. It is the com- 
plainant’s position that respondent purchased all oranges without 
any reference to size being made. The evidence clearly establishes 
complainant’s version of the agreements. Although respondent 
claimed to have invoices of complainant showing manifest of sizes 
(Exhibit 3-b of the investigation report), they were not produced 
during the course of the investigation, nor were they offered in evi- 
dence at the formal hearing. The deposition testimony of Sam 
Perricone is corroborative of similar testimony given by Louis Morris 
that because of the demand in the fall of 1943, oranges were bought 
and sold by the parties with no representations or specifications what- 
ever as to size or brand. 


The respondent is not entitled to the set-off demanded since it 
has failed to sustain the burden of proving the damages claimed. 


It is concluded that respondent’s failure and refusal to pay the 
purchase price to complainant constitutes a violation of section 2 
of the act; that reparation, with interest, should be awarded com- 
plainant; that respondent’s counterclaim should be dismissed; and 
that the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,546.75, with interest thereon 
at 5 percent per annum from October 18, 1943, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances, as set out herein, shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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(A. D. 1078) 


UNITED PRODUCE Co, v. D. F. ANTONELLI. PACA Doc. No. 4475. Decided October 
11, 1945. 


Rejection Without Reasonable Cause—Damages 


Where respondent purchased grapes from complainant on basis f.o.b. accept- 
ance final, and agreed to accept the shipment at a reduction offered by 
complainant because of alleged inferior quality, but respondent finally re- 
jected the grapes 14 days after inspection, it is held that rejection was 
without reasonable cause and complainant is entitled to an award of 
reparation for the difference between the amount realized on the resale and 
the original contract price of the commodity. 


*. Harold S. Lansing, of Blanksten & Lansing, of Chicago, Illinois, for com- 
plainant. Mr. R. A. Koontz, of Silver Spring, Maryland, for respondent. 
Mr. F. W. Woodley, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

On December 13, 1944, complainant United Produce Co. filed a 
formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), seeking an award of rep- 
aration from respondent D. F. Antonelli. The complaint alleges 
that respondent purchased from complainant 1,300 lugs of Muscat 
grapes then contained in car PFE 60704, rolling acceptance final; 
that respondent complained as to quality of the grapes after arrival 
and a new agreement was made wherein respondent was to accept 
the shipment upon receiving in advance a cash allowance of $300; 
that respondent received and cashed complainant’s check for $300 
but thereafter refused to accept the grapes; and that the shipment 
was resold at a loss to complainant. Besides the damages claimed, 
complainant seeks to recover the $300 allowance. 

A copy of the report of investigation was served upon complain- 
ant by registered mail on February 15, 1945, and a copy of the 
same report and a copy of the complaint was served upon respondent 
on February 14, 1945. 

In the answer filed by respondent on March 28, 1945, the pur- 
chase from complainant is admitted, but respondent alleges that it 
was specifically understood and agreed that the grapes were to be 
U. S. No. 1 grade. He further alleges that an allowance of $300 
was agreed upon in connection with another carload of grapes, PFE 
51538, but at no time did respondent agree to accept the grapes in 
car PFE 60704 at a reduction of $300, and respondent advised com- 
plainant over the telephone that the grapes in this latter car were 
bad and could not be used unless an dllowance of $1,000 was given. 
The answer contains a counterclaim for $500, the profits alleged to 
have been lost by respondent as a result of complainant’s failure to 
ship U. S. No. 1 grapes. 
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The answer of complainant to the counterclaim denies that the 
terms of sale contained any specifications as to grade or quality and 
that the grapes were represented to be U. S. No. 1 Muscats, and 
denies that any loss of profits was suffered by respondent or that 
any loss was chargeable to complainant. 

An oral hearing was held in Washington, D. C., on July 12, 1945, 
pursuant to the request of respondent. The parties were represented 
by counsel, 

The complaint pertains only to one carload of grapes, PFE 60704. 
_ The evidence developed, however, shows that the contract between 

the parties involved two carloads, PFE 60704 and PFE 51538, 
and that after each shipment arrived at Washington, D. C., com- 
plainant agreed to give an allowance of $300. Respondent paid the 
draft on the grapes contained in PFE 51538. In connection with 
the grapes contained in car PFE 60704, respondent testified at the 
hearing that at first he promised to take up the draft on this car at 
the reduced price, but the damage was greater than he expected 
and he then rejected the grapes. The testimony of Tony Oddo, 
president of complainant corporation, substantiates the allegations 
of fact in the complaint. 


FINDINGS OF FACT « 

1. Complainant is a corporation located at 1421 South Aberdeen 
Street, Chicago, Illinois. 

2. Respondent is an individual operating in his own name whose 
business address is 1956 Calvert Street, N. W., Washington, D. C. 
At the time of the transaction involved in this proceeding, re- 
spondent was not licensed under the act, although subject to license. 

3. On September 26, 1944, complainant by wire confirmed the 
sale to respondent of one carload containing 1,300 open lugs of 
Muscat grapes for $195 a ton (PFE 60704), and one carload con- 
taining 1,040 lugs of Zinfandel, Symonds Brand, grapes for $200 
a ton (PFE 51538), plus $20 per car for precooling. Both sales 
were on an f.o.b. California rolling acceptance final basis. 

4. An invoice covering the grapes in car PFE 60704 was mailed 
to respondent on September 26. The invoice does not contain any 
notation as to grade or quality. On October 17, 1944, respondent 
for the first time stated that he had ordered U. S. No. 1 grapes 
when purchasing both cars. 

5. Car PFE 60704 containing 1,300 lugs of Muscat grapes was 
shipped from a loading point in California on September 22, 1944, 
and arrived at Washington, D. C., on October 3, 1944. Respondent 
inspected the grapes the next day and wired complainant “Muscats 
very bad cannot use same.” 





A. D. 1078 UNITED PRODUCE CO. v. D. F. ANTONELLI 871 


6. Subsequent negotiations by wire and telephone resulted in 
an agreement between the parties whereby respondent was to pay 
the draft for the grapes in car PFE 60704 and complainant was to 
forward a check for $300 as an allowance. Complainant mailed the 
check to respondent on October 7 which respondent cashed on 
October 11. On October 10, complainant was advised by the car- 
rier that respondent had not yet accepted delivery of the grapes. 


¢. On October 10, respondent called complainant by telephone 
and advised the latter that car PFE 51538 had arrived. This car 
had been shipped from a loading point in California on September 
26, 1944. Respondent demanded an allowance of $1,000 and com- 
plainant offered to allow $250 which respondent refused. 


8. Complainant notified the War Food Administration on October 
10 of respondent’s refusal to accept both cars. Respondent was con- 
tacted by the Administration and on October 10, 1944, he agreed 
to pay the draft on PFE 60704 in two days or less, and agreed to 
pay the draft in full on car PFE 51538 on October 11, complainant 
to make an allowance of $300 on the latter car. Complainant was 
notified of the agreement and on the advice of the Administration, 
forwarded a check covering the allowance on PFE 51538 to the 
Administration, where it was to be held until respondent paid the 
draft on PFE 60704. 

9, On or before October 13 respondent accepted PFE 51538, but 
refused to pay the draft and take delivery of PFE 60704. On Octo- 
ber 14 respondent stated to Mr. Walter H. Steinbauer of the War 
Food Administration that he would accept car PFE 60704 that 
morning and he was told that when he displayed the paid draft, the 
check for the allowance would be delivered to him. On October 17, 
respondent again told Mr. Steinbauer that he would accept the 
car and promised to call by telephone in the afternoon. The next 
day respondent, who had failed to call, was contacted by the Ad- 
ministration and at that time he definitely rejected the grapes in car 
PFE 60704. 

10. Complainant resold the rejected carload of grapes and exer- 
cised reasonable care and judgment in seeking to obtain the best 
price possible. Freight, demurrage and miscellaneous charges on the 
grapes amounted to $1,158.84. The net amount realized from the 
resale was $1.441.16 and the difference between this amount and the 
original contract price of $3,280.40 is $1,839.24. 

11. The second $300 check held by the Administration was re- 
turned to complainant. 

12. The formal complaint was received on December 13, 1944, 
which was within nine months after the cause of action accrued. 
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CONCLUSIONS 

The preponderance of the evidence supports complainant’s con- 
tention that the carloads of: grapes were purchased without any 
specifications as to grade or quality. At the oral hearing, respondent 
testified that he received the complainant’s wired confirmation but 
he did not look at the wire until after the controversy arose. 

Respondent’s vacillating conduct in connection with the grapes in 
car PFE 60704 was inexcusable. He had inspected the grapes and 
knew their quality and condition, and thereafter agreed to accept 
. them at a reduced price. Respondent did not carry out the agree- 
ment though often promising to do so, and finally rejected the 
grapes 14 days after his first inspection. As a result of his conduct, 
the grapes deteriorated and demurrage charges of a large sum ac- 
cumulated on the shipment. Respondent’s rejection of the shipment 
was without reasonable cause, in violation of section 2 of the act. 

In addition to the damages resulting from the resale of PFE 
60704, complainant seeks to recover the $300 which respondent re- 
ceived as an allowance on PFE 60704 but applied on the second 
car PFE 51538. Complainant claims the acceptance and cashing 
of this check was fraudulent since respondent had represented that 
he was ready to accept car PFE 60704 and the check was given on the 
condition that it would be accepted. Complainant’s theory would 
in effect amount to respondent’s paying the original purchase prices 
of both shipments without giving consideration to the fact that re- 
spondent did pay the draft on the second carload of grapes in car 
PFE 51538. The fact that this $300 check was originally intended 
for the other car is considered unimportant. Complainant acquiesced 
in respondent’s action by later agreeing that the second check of $300 
should be withheld until the draft was paid on car PFE 60704. This 
was also in conformance with the apparent understanding of the par- 
ties, that the allowance was to be given by complainant only on the 
condition that the draft for the grapes was to be paid by respondent. 
Since the draft on car PFE 60704 was not paid, the complainant was 
entitled to recover reparation based on the original contract price. 

Reparation should be awarded complainant for $1,839.24, the dif- 
ference between the original contract price for the grapes in car 
PFE 60704 and the net amount received from the resale. 


Respondent’s counterclaim is without merit and should be dis- 
missed. The facts should be published. 


ORDER 
Within 30 days from the date of this decisién, respondent shall 
pay to complainant, as reparation, $1,839.24, with interest thereon 
at 5 percent per annum from October 15, 1944, until paid. 
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Respondent’s counterclaim is dismissed. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1079) 


AMERICAN FRUIT GROWERS INCORPORATED v. CLOWE & Davis, Inc. PACA Doc. 
No. 4381. Decided October 19, 1945. 


Rejection Without Reasonable Cause—Damages 


Buyer’s failure to order shipment of commodity within a reasonable time, 
no specific time being stated in the contract to buy, constitutes a rejection 
of the commodity without reasonable cause, and entitles seller to an award 
of reparation in amount of the sale price less the amount received by the 
seller on resale of the commodity. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
R. A. Koontz, of Silver Spring, Maryland, for respondent. Mr. Raymond 
L. Dillman, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

In a complaint filed March 16, 1944, under the Perishable Agri- 
cultural Commodities Act, 1980 (7 U.S.C. 1940 ed. 499a et seq.), by 
American Fruit Growers Incorporated, respondent, Clowe & Davis, 
Inc., is charged with having unlawfully rejected two carloads of 
celery. Damages are claimed in the amount of the sale price of the 
rejected shipments less net proceeds realized on their resale by com- 
plainant. | 

Respondent admits the purchase of five carloads of celery from 
complainant, two carloads of which were rejected, but denies that 
the celery was of good quality as specified by complainant, and that 
its rejection of two of the five carloads was unlawful. It is alleged 
in respondent’s counterclaim that 127 crates in the three carloads 
that were accepted were worthless. Respondent asks for damages 
against complainant based on the unit price of the worthless crates. 

The file shows that a copy of the report of investigation was served 
by registered mail upon the parties on June 15, 1944. 

An oral hearing was held at Washington, D. C., on June 6, 1945. 
Complainant and respondent were each represented by counsel. 
Thereafter, briefs were filed by both parties. 

The contract was made by complainant acting through W. Car- 
rington Parrish, a Washington broker, with the president of re- 
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‘spondent corporation. ‘The contract was oral but the broker issued 
and furnished the parties with a copy of his standard memorandum 
of sale. Such memorandum is dated October 29, 1943. Time of 
shipment is stated “as ordered,” and under the printed words, 
“quality, commodity and specifications, price’, the. memorandum 
reads as follows: 

“5 Cars New York State Celery % crates Rough Golden Heart sizes 4%4 

to 5%s Good Quality at $4.00 per crate FOB including Storage to Novem- 

ber 15th.” 

It appears from the deposition of John A. Eick that the celery 
“was in storage at Marion, New York, at the time the contract was 
entered into and then graded U. S. No. 1, grade defects, including 
many of the tops of the celery that were turning yellow, were within 
the tolerance specified for the grade. Respondent received the first 
carload at Washington, D. C., on November 5, 1943. The second car 
was ordered about November 15 and arrived at Washington on or 
about November 17. The third carload was ordered by respondent 
on or about December 27 and arrived at Washington on or about 
January 3, 1944. Respondent accepted and paid the price of the 
three carloads but stated to the broker that the celery was not of 
good quality. On or about January 3, 1944, respondent notified the 
broker not to ship the two remaining carloads and complainant there- 
after resold the celery that respondent had notified it not to ship, at 
Boston and New York City. 


FINDINGS OF FACT 

1. Complainant is a corporation having places of business at 
Los Angeles, California, Hagerstown, Maryland, and other places, 
and is a licensed dealer under the Perishable Agricultural Com- 
modities Act, 1930. 

2. Respondent is a corporation engaged in business at 1217 Maine 
Avenue, S. W., Washington, D. C. During all of times covered in 
the complaint respondent was, and now is, licensed under the act. 

3. On October 29, 1943, complainant, acting through W. Car- 
rington Parrish, a broker, as agent, entered into an oral contract to 
sell to respondent five carloads of Rough Golden Heart celery sizes 
41% to 514, specified as “good quality,” at $4.00 per crate f.o.b. Marion, 
New York. The celery was then in storage in a cold storage plant 
located at Marion, except one carload of “24 crates” which were 
loaded in car FGEX 33805 and was on track at loading point. The 
hatch covers of the car were closed, the plugs were in and the bunkers 
were full of ice. The tops of the celery were mostly (55 to 90 percent) 
green, with many (25 to 45 percent) turning yellow. There was no 
decay. The rest of the celery was in storage in the Giebel Cold 
Storage Plant, at Marion, which was a modern and efficient plant 
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used for the storage of celery and was capable of maintaining good 
quality celery in that condition for a period of from six to eight weeks. 

4. Respondent wanted the celery for sale at Washington during 
the Thanksgiving and Christmas season of 1943. The contract pro- 
vided for shipment by complainant as ordered by respondent. 

5. On or about November 2, 1943, respondent ordered the ship- 
ment to it at Washington of car FGEX 33805 containing 276 “% 
crates” and arrived at Washington on or about November 5. Re- 
spondent accepted the shipment and paid the price to complainant 
but complained to the broker that the celery was not of good 
quality. 

6. On or about November 15, complainant ordered shipment of 
the second carload which was received ‘and accepted by respondent 
at Washington on or.about November 17, 1943. Respondent again 
notified the broker that the celery was not of good quality. 

7. On or about December 27, 1943, respondent ordered the third 
carload shipped and it arrived in Washington on or about January 
3. 1944, and was accepted and paid for by respondent. Respondent 
then notified complainant, through the broker, not to ship the fourth 
and fifth carloads, because they would not be accepted. 

8. In an effort to minimize loss on the celery remaining in stor- 
age, complainant loaded 272 crates of the celery in car FGE 19577 
and sold it at New York City at 50 cents per crate for a gross 
amount of $135.50. from which amount complainant paid freight 
of $79.03, sorting expense of $4, and deducted a commission charge 
of $6.77, making the net proceeds $45.70. 

9. Complainant loaded 280 crates of the celery remaining in 
storage in car WIFE 63777 and caused it to be sold on the market 
at Boston, Massachusetts, on or prior to January 17, 1944, through 
the Community Produce Company at prices ranging from 50 cents 
to $1 per crate, for a gross amount of $234.13, from which amount 
$81.36 was paid as freight, $14 terminal expenses, $18.73 commis- 
sion, and $1 for sampling, making the net proceeds $119.04. 

10. The complaint was filed on March 16, 1944, and within nine 
months after the cause of action accrued. 


CONCLUSIONS 

A determination of the rights and obligations of the parties re- 
quires an interpretation of their contract. There was no objection 
to the broker’s memorandum of sale and it is accepted as a cor- 
rect statement of the oral agreement. No exact time for shipment 
being specified it is concluded that respondent was obligated to order 
shipment of the celery within a reasonable time after the date of 
the contract. Botetourt Packing Association, Inc. v. Robert Sol- 
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man, PACA Docket No. 1676, S. 1264. Complainant suggests that 
since it assumed the payment of the cost of storage to November 
15 such provision indicates that the parties contemplated shipment 
of the celery not later than that date. Respondent’s president testi- 
fied that he wanted the celery for his Thanksgiving and Christmas 
holiday trade. 

On arrival of the first car, respondent complained to the broker 
and testified at the hearing that the celery was not of good quality 
but that some of it was sold at $5.75 a crate; that the second car- 
-load was about the same as the first; and that he hauled some from 
the third carload to the dump and left 57 crates in the car which 
the carrier dumped. If the condition of the first and second car- 
loads was as stated by Davis, it is hard to understand why shipment 
of the third carload was not ordered until late in December. It is 
impossible to harmonize the testimony of Davis as to the condition 
of the first carload with the shipping point Federal inspection cer- 
tificate, which shows that it was inspected in car FGEX 33805 on 
November 1. While Davis testified that respondent’s customers re- 
turned some of the celery and that 40 crates were dumped from 
the first carload, no dates were given and no official inspection of 
the load was made. It cannot be determined from his testimony 
when and how much of the celery in the first and second carloads 
was sold, and to whom sales were made, and when, and how much 
of the celery was returned by respondent’s customers and dumped. 
It is concluded that respondent ordered shipment of the first and 
second carloads within a reasonable time, and that the celery was 
then of good quality. 

Shipment of the third carload was not ordered by respondent 
until after Christmas. This was not within a reasonable time. 
The car did not arrive at Washington until on or about January 3, 
1944. The applicable rule of law (Uniform Sales Act, Section 22) 
is that “where delivery has been delayed through the fault of either 
the buyer or the seller the goods are at the risk of the party in fault 
as regards any loss which might not have occurred but for such 
fault.” The celery contained in the third car that was shipped 
to Washington, together with the celery that was later shipped to 
New York and Boston, was inspected in the Giebel Cold Storage 
Plant at shipping point on November 1. It was then of good 
quality, being the same as that contained in the first carload. 
Several witnesses testified that the cold storage plant was modern 
and efficient, that it was used for the storage of celery, and in their 
opinion celery of good quality would remain in good condition in 
the plant for a period of from six to eight weeks. It is concluded 
that if respondent had ordered shipment to be made of the fourth 
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and fifth carloads of celery within a reasonable time after the con- 
tract was entered into, it would have been of good quality. It has 
been held in several cases that grade U. S. No. 1 meets the speci- 
fication “good” or “good quality.” See Meyer Schuman Company 
v. Taylor Produce, 2 A.D. 580, and cases there cited. 

The term “reject without reasonable cause” is defined in the regu- 
lations as meaning “the act of any person, who has purchased .. . 
produce in commerce, (1) of refusing or failing to accept such 
produce within a reasonable time, or (2) of advising the seller or 
shipper or his agent that such produce will not be received in 
accordance with the contract ... or (3) of indicating an intention 
not to accept such produce through an act or failure to act incon- 
sistent with the contract.” 

In Perham Fruit Company v. Wood & Company, PACA Docket 
No. 2750, S. 2095, it was decided that respondent’s failure to order 
shipment of apples within the time stipulated in the contract con- 
stituted a rejection thereof without reasonable cause, in violation 
of section 2 of the act. 

It is concluded that the third carload was not ordered to be 
shipped within a reasonable time and that the loss due to deteriora- 
tion must be borne by respondent; that respondent’s refusal to give 
shipping directions for shipment of the fourth and fifth carloads 
within a reasonable time constituted a breach of the contract, and 
a rejection of the celery without reasonable cause in violation of 
section 2 of the act. It follows that reparation should be awarded 
complainant for the loss sustained on resale of the fourth and fifth 
carloads. In determining the amount of such loss, the item of 
$6.77 commission charged by complainant in selling the contents 
of car PGE 19577 through the New York City branch, is eliminated. 
Complainant’s loss is the difference between the corrected contract 
prices for the fourth and fifth shipments totaling $2,263.20, less net 
proceeds: of $164.74 received by complainant and less the above 
item of $6.77, or $2,091.69. Respondent’s counterclaim should be 
dismissed. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation $2,091.69, with interest thereon 
at 5 percent per annum from November 20, 1943, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 


after its date. 
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(A. D. 1080) 


BACoN BROTHERS v. BROWN BBOKERAGE COMPANY. PACA Doc. No. 4416. Decided 
October 23, 1945. 


Rejection Without Reasonable Cause—Failure to Give Shipping Instructions 


Where the evidence showed that respondent, under a contract to purchase 
potatoes from complainant, was to give shipping instructions but such 
instructions were never given though complainant repeatedly requested 
them, it is held that respondent rejected the potatoes without reasonable 
cause and reparation should be awarded complainant. 


Principal and Agent—Apparent Scope of Agent’s Authority 


Where respondent contended that his agent had no authority to purchase 
produce without approval, it is held that the evidence that the agent was 
respondent’s manager and was permitted to use respondent’s name in cor- 
responding, and that the former manager had authority to buy and sell 
produce for respondent was sufficient to show that the agent was acting 
within the apparent scope of his authority upon which complainant reason- 
ably relied. 


Rejection—Proper Resale—Evidence—Proof of Market Value 


Where, after respondent rejected shipment, complainant resold the produce 
and based his damages on the amount received, and the evidence discloses 
that the resale was proper, complainant need not show by other evidence 
the market value of the commodity. 

Brokerage Provision—Evidence—Violation of Robinson-Patman Act 


The existing contract to purchase potatoes was not null and void under the 
Robinson-Patman Act because the original contract which gave brokerage 
to respondent-buyer was later modified as to price and the offensive brok- 
erage provision was omitted. 


Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. James L. Helm 

and Mr. Lawrence Simon, of New Iberia, Louisiana, for respondent. Mr. 

Dan P. Chisholm, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 

culture. 
PRELIMINARY STATEMENT 

By formal complaint filed September 15, 1944, under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 -ed. 499a 
et seq.), the complainant, Bacon Brothers, instituted this proceed- 


ing, seeking reparation against the respondent, Brown Brokerage 


Company, for damages alleged to have been sustained by the com- 
plainant because of the failure and refusal of respondent to accept 
delivery.and make payment for 10 carloads of seed potatoes sold 
by complainant to respondent. Copies of the formal complaint and 
investigation report were served on the respondent on October 5, 
1944. On October 4, 1944, a copy of the investigation report was 
served on Mr. Henry T. Spiegel, attorney for complainant. The 
issues were joined by answer dated October 21, 1944, filed by re- 
spondent, in which it denied liability and requested an oral hear- 


ing. 
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On December 8, 1944, two motions to stay the proceeding were 
filed, one by Ralph A. Brown, individually, and the other by re- 
spondent, Brown Brokerage Company, and the partners J. S. Brown, 
Jr., and Mrs. J. S. Brown, Sr., usufructuary. It was stated that 
Ralph A. Brown, one of the members of respondent firm, was servy- 
ing in the armed forces of the United States of America and there- 
fore would be unable to participate in the pending proceeding. <A 
stay of oral hearing was requested until the said Ralph A. Brown 
should be discharged from the United States Army or until such 
time that he should be able to appear in person. Upon considera- 
tion of these respective applications, Rufe D. Edwards, Examiner, 
denied the relief prayed for by the applicants, refusing to grant a 
continuance of the proceedings for the reason that the partners not 
in the service could protect the interests of the absent partner. On 
December 11, 1944, a copy of this order was mailed to Messrs. Helm 
and Simon, attorneys for respondent, and on December 26, 1944, 
copies of the applications theretofore filed, together with a copy 
of the order of the Examiner, were transmitted to Mr. Henry T. 
Spiegel, attorney for complainant. Thereafter, and on March 20, 
1945, the cause came on for hearing in New Iberia, Louisiana, at 
which hearing complainant was represented by its attorney, Mr. 
Henry T. Spiegel, and respondent was represented by its attorneys, 
Messrs. Helm and Simon. Personally appearing and testifying at 
said hearing were John S. Bacon, partner in complainant partner- 
ship, for complainant, and Milton Fore, Sr., manager of respondent’s 
Shreveport office, and J. S. Brown, Jr., partner in respondent part- 
nership, for respondent. The respective contentions of the parties as 
disclosed by the pleadings and the evidence are as hereinafter stated. 

Complainant asserts that on or about the 23rd day of October, 
1943, in the course of interstate commerce and by contract in writing, 
it sold to respondent 10 carloads of North Dakota Certified Triumph 
potatoes, 450 sacks each, at $3.95 per sack, delivered including 
brokerage for December 1943 and January 1944 shipment, and 
thereafter offered delivery thereof in accordance with the contract, 
but that respondent neglected and refused to give complainant ship- 
ping instructions for the potatoes at that price, and hence did not 
accept delivery. It is further stated that subsequently and on Feb- 
ruary 9, 1944, because of the entreaties of respondent to the effect 
that there was no available market for the produce at the original 
purchase price, an adjustment was made by mutual agreement, re- 
ducing the price to $3.70 per sack delivered for February shipment, 
and again complainant repeatedly offered to ship from loading 
points in North Dakota to respondent potatoes of the amount, kind, 
quality and grade contracted, but that respondent still refused to 
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give shipping instructions or to accept the produce sold. Com- 
plainant contends that throughout the life of the contract it was 
ready, willing and able to deliver the 10 carloads of potatoes sold, 
but upon respondent’s failure and refusal to accept shipment thereof, 
complainant was compelled to find other purchasers, and did in fact 
resell the potatoes to third parties for respondent’s account for the 
net sum of $9,059.09, or at a loss to it of $4,161.01. Complainant 
seeks reparation in the amount of this loss, which it contends was 
incurred by virtue of the breach of contract by respondent. 

Respondent denies that any such contract was ever entered into 
between the parties and that any such sale was made by complainant 
to respondent, or by anyone having authority to act for or bind 
respondent in such respect. While it admits that one Milton Fore, 
Sr., was in its employ at its Shreveport office at the time of the trans- 
actions involved herein, it contends that Fore was never authorized 
by it to negotiate for or complete sales of any commodities or mer- 
chandise in its behalf, and that on the contrary, he had been in- 
structed to confine his activities to the handling of the brokerage 
business and brokerage sales, whereby merchandise would be in- 
voiced and shipped by the seller direct to the customer of the seller. 
Respondent asserts that by virtue of his contract of employment, 
Fore was prohibited from executing any contract or issuing any 
check on behalf of respondent; that it was specifically understood 
between respondent and Fore that such authority was vested solely 
in J. S. Brown, Jr., who was in charge of the office of J. S. Brown 
and Son in New Iberia, Louisiana; and that it was a prerequisite to 
the execution of any contract or agreement for the purchase of com- 
modities or merchandise for respondent that approval first be ob- 
tained from the said J. S. Brown, Jr. Respondent does not deny 
that Milton Fore, Sr., held the position of Manager of its Shreve- 
port office, nor that he negotiated with complainant in such capacity, 
but states that any such contract which was entered into between 
the latter and the said Fore, was beyond the scope of his employment 
because contrary to and in violation of his instructions, and there- 
fore no liability was imposed upon respondent by reason of any 
damages which complainant may have sustained by virtue thereof. 

Complainant makes no contentions relative to the terms of Fore’s 
oral contract of employment with respondent, but insists that if 
such restrictions on the former’s authority did in fact exist, com- 
plainant had no knowledge thereof at the time of the transactions 
in question, nor was it informed of such limitations at any time 
during the course of its negotiations with Fore until after the breach 
complained of had occurred and complainant had already resold 
the produce in issue for respondent’s account. 
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Respondent urges that had the contract been entered into in be- 
half of respondent by one having authority to bind it, complainant 
would nevertheless not be entitled to damages against respondent 
for the reason that complainant committed an anticipatory breach 
of the contract by failing to tender delivery of the produce to re- 
spondent according to the agreement. Respondent states that it was 
not required to give shipping instructions to complainant and that 
its failure to do so did not constitute a refusal of shipment. Re- 
spondent also contends that since complainant made no segrega- 
tion of the potatoes allegedly sold to respondent, there was no 
evidence that they were the same potatoes which were sold to the 
third parties and charged to respondent’s account; that even if such 
potatoes were identical, complainant made the sales to these third 
parties prior to and at a time when complainant was still request- 
ing shipping instructions from respondent, and therefore could not 
have made delivery had respondent given the instructions at that time. 
Respondent denies that complainant made every effort possible to 
minimize the damages and contends that complainant did not prove 
that it obtained the best market price available, and failed to prove 
what the market price was at the time of the alleged resales. Finally, 
respondent assumes the position that the entire contract was null 
and void as violative of the Robinson-Patman Act. 


FINDINGS OF FACT 

1. Complainant is a partnership, consisting of John S. Bacon 
and Henry Bacon, doing business as Bacon Brothers, whose ad- 
dress is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent is a partnership composed of Ralph A. Brown, 
J. S. Brown, Jr., and Mrs. J. S. Brown, Sr., usufructuary of the 
Estate of J. S. Brown, Sr., decreased, all residents of the City of 
New Iberia, State of Louisiana. The business address of respondent 
is 307 Strand Street, Shreveport, Louisiana. 


3. Respondent was not licensed under the act at the time of the 
transactions in issue, but was subject thereto as a result of the inter- 
state transactions and activities involved herein. On August 24, 
1944, a license under the act was issued to Ralph A. Brown, J. S. 
Brown, Jr., and the Estate of J. S. Brown, Sr., a partnership, doing 
business at Shreveport, Louisiana, as the Brown Brokerage Com- 


pany. 

4. The Brown Brokerage Company of Shreveport, Louisiana, con- 
ducted a brokerage business and purchased and sold merchandise 
and produce for its own account. 

5. Milton Fore, Sr., was in the employ of respondent as Man- 
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ager of its office at Shreveport, Louisiana, at the time of the trans- 
actions and negotiations in question. 

6. Complainant had no knowledge of any limitations or restric- 
tions on the authority of Milton Fore, Sr., to represent anu act for 
and on behalf of respondent in the making of contracts for pur- 
chase of commodities for the account of the respondent, or to other- 
wise bind respondent by acts and conduct in his capacity as Man- 
ager of the Brown Brokerage Company office at Shreveport, Louisi- 
ana, and complainant was not informed or advised that uny such 
limitations or restrictions had been so imposed upon the authority 
of the said Milton Fore, Sr., by respondent until after March 15, 
1944, when it received a communication by mail from J. S. Brown, 
Jr., to that effect. 

7. On October 22, 1943, complainant received a telegram from 
Shreveport, Louisiana, signed by Brown Brokerage Company, ask- 
ing whether it could confirm an additional 10 cars of North Dakota 
State Certified Blue Tag Triumph potatoes for January shipment 
at a delivered price of $3.95 per sack, including brokerage. After 
further exchange of telegrams and a telephone conversation, com- 
plainant accepted the offer on October 27, 1943, by letter to Brown 
Brokerage Company, Shreveport, Louisiana, for shipment during 
the last week of December 1943 and first week of January 1944. 

8. Thereafter, and during the period originally agreed upon for 
delivery, complainant requested shipping instructions of the re- 
spondent, but none were given and in response to these requests, 
respondent complained that it was encountering difficulty in find- 
ing a satisfactory outlet for the produce and requested that com- 
plainant agree to a reduction of the purchase price. 

9. On February 2, 1944, complainant agreed to adjust the price 
of the produce to $3.85, ewt., and again asked respondent for ship- 
ping instructions. 

10. In response to an air mail letter of February 5, 1944, from 
Brown Brokerage Company, signed by Milton Fore, Sr., requesting 
a further reduction of the purchase price, complainant acceded to 
this request and the purchase price was reduced to $3.70, cwt., net 
Shreveport, not including brokerage, and the time of shipment of 
the potatoes was extended to February 1944. 

11. On February 11, 1944, complainant received a telegraii. from 
Brown Brokerage Company inquiring whether complainant \vould 
be willing to cancel the contract in question if respondent would 
forward its check for $200, and on the next day complainant wired 
respondent stating that it would agree to a cancellation for $2,000 
but preferred that respondent accept the produce instead. 
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12. Wespondent did not tender check for $2,000 to complainant 
for cancellation of the purchase, and there were no further negotia- 
tions ir*this connection. 

13. On February 15, 1944, complainant wired for shipping in- 
structions and repeated this request in the same manner on the 18th 
of the same month, indicating in the latter communication that un- 
less it received shipping instructions, it would be compelled to sell 
the 10 Cars of potatoes for respondent’s account. 

14. By air mail letter dated February 19, 1944, signed Brown 
Brokerage Company by Milton Fore, Sr., addressed to complainant, 
respondent stated it would attempt to find buyers for the produce 
among certain dealers in Texas and would contact complainant 
around the 24th or 25th of that month. 

15. Complainant stated in a telegram dated February 25, 1944, 
to respondent that it had pleaded in a telephone conversation with 
respondent for shipping instructions and that in the conversation, 
respondent had promised definite shipping instructions the following 
day or not later than a few days thereafter. At that time and again 
on February 28 complainant reiterated its request for shipping 
instructions. 

16. By air mail letter dated February 29, 1944, Brown Brokerage 
Company by Milton Fore, Sr., made a request upon complainant 
for cancellation of the contract, but complainant rejected this pro- 
posal by telegram dated March 3, 1944, and advised that it was 
construing respondent’s failure to give shipping instructions as a 
rejection of the produce and hence, was selling the same for re- 
spondent’s account. Complainant stated in this telegram that re- 
spondent could still give the shipping instructions immediately. 

17. By letter dated March 15, 1944, signed J. S. Brown & Son 
by J. S. Brown, Jr., the complainant was notified that Brown Brok- 
erage Company assumed no responsibility in connection with the 
transaction negotiated by Milton Fore, Sr., with complainant. 

18...On or about February 28, 1944, complainant commenced 
efforts to locate third party buyers for the 10 cars of potatoes in- 
volved, herein ; on or about said date, it sold two of the cars to 
third persons, and sold the remaining 8 cars to third persons as 
folle a On March 4, 1944, 2 cars; on March 7, 1 car; on March 
8, 1 car; on March 9, 2 cars; on March 11, 1 car; and the last car 
on Morch 13, 1944. Said cars were resold by complainant for re- 
spondent’s account for the total net sum of $9,059.09. The net con- 
tract price for said 10 cars of potatoes as agreed between com- 
plainant and Brown Brokerage Company, acting by and through 
Milton Fore, Sr., was $13,220.10. The difference between said 
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contract price and the net amount realized from the re-sale is 
$4,161.01. 

19. The informal complaint was filed on March 1, 1944, which 
was within nine months from the date on which the cause of action 
accrued. 


CONCLUSIONS 

Respondent admits the existence of the agency relationship be- 
tween it and Milton Fore, Sr., but denies that the latter had au- 
. thority to purchase commodities for its account. 

Between the principal and third persons the mutual rights and 
liabilities are governed by the apparent scope of the agent’s author- 
ity. Section 16 of the act provides: 

“In construing and enforcing the provisions of this act, the act, omission, 
or failure of any agent, officer, or other person acting for or employed by 
any commission merchant, dealer, or broker, within the scope of his em- 
ployment or office, shall in every case be deemed the act, omission, or 
failure of such commission merchant, dealer, or broker as that of such 
agent, officer or other person.” 

This provision was the adoption of a well recognized principle 
of law which is as follows: 

“Where a principal has by his voluntary act, placed an agent in such a 
situation that a person of ordinary prudence, conversant with business 
usages and the nature of the particular business, is justified in presuming 
that such agent has authority to perform a particular act, and therefore 
deals with the agent, the principal is estopped as against such third person 
from denying the agent’s authority.” 21 R.C.L., Principal and Agent, § 84. 

“Placing a representative in the position of a general manager clothes 
him with the powers which pertain to that capacity. Undisclosed limi- 
tations or instructions do not impair the authority, as to third persons, 
where the principal thus holds him out as having full powers of manage- 
ment or supervision with reference to business or authority.” 2 C.J.S., 
Agency, § 103. 

The proof establishes that Fore was manager and in charge of 
respondent’s Shreveport office. Letters were written by Fore on 
stationery of the company and were signed by him acting for the 
company. Moreover, he was permitted to use the company’s name 
in transmitting wires in the course of his employment. 

Fore was hired by respondent on or about April 15, 1943, to re- 
place Ralph A. Brown, the former manager. Brown, while in office. 
had been authorized to make sales and purchases for and in behalf 
of respondent. If limitations and restrictions were placed on the 
authority of Fore as manager, no notice thereof was given to com- 
plainant or to members of the trade who had been accustomed to 
dealing with Brown in the buying and selling of commodities on 
respondent’s account. It is significant that although the transactions 
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involved in this preceeding continued for a period of several months, 
the respondent states it had no knowledge of them and no objec- 
tions were made until the damage had been sustained by complainant. 

Complainant testified that there are a number of brokerage com- 
panies which also buy and sell for their own account and to which 
complainant had sold shipments direct. Respondent admitted that 
it engaged in this practice as well as handling shipments on a 
brokerage basis. 

The record does not disclose that there were any facts or circum- 
stances which would have placed complainant on inquiry as to the 
lack of authority in Fore to act for respondent, but, on the contrary, 
it discloses that Fore was held out to the members of the trade as 
having full authority to act for respondent in all business operations 
in which it engaged. Respondent is, therefore, estopped to deny 
that Fore had authority to enter the contract with complainant. 
Faber-Musser Co. v. William Bh. Dee Clay Mfg. Co., 291 Til. 240, 
126 N.E. 186 (1920) ; /nterstate Electric Co. v. Frank Adam. Electric 
(o., 173 La. 103, 136 So. 283 (1931); Wolfe d& Cohen v. Joseph 
Kardonsky and Benjamin Kardonshy, PACA Docket No. 1921, S. 
1395. 

Under the facts and circumstances disclosed by the record, and 
in accordance with established custom, respondent was bound to 
give shipping instructions to complainant prior to delivery, and its 
failure and refusal to do so in response to repeated requests legally 
justified complainant in believing and acting on the assumption 
that respondent had abandoned and rejected the contract. 

As a general rule, when a place and date of delivery are clearly 
specified in the contract and there is otherwise contained therein all 
the information necessary for the seller to perform, in the absence 
of a contract expressed or implied requiring the buyer nevertheless 
to forward shipping instructions prior to delivery of the products 
sold, the seller may not justifiably withhold shipment beyond the 
delivery date and his failure to deliver without instructions con- 
stitutes a breach of contract on his part unless the buyer had al- 
ready repudiated or abandoned the contract. U7. S. Smelting Co. v. 
American Galvanizing Co., 236 Fed. 596 (E.D. Pa. 1916); 55 
C.J., Sales, § 305. 

The original agreement between the parties specified December 
and January shipment and the price included the freight to Shreve- 
port. Respondent had no storage facilities for potatoes at that 
point and it seems to have been the understanding of the parties 
that the potatoes were to be resold by respondent to persons at 
other points and shipped direct to them. The final destinations 
being unknown to complainant, respondent was bound to give ship- 
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ping instructions. U, S. Smelting Co. v. American Galvanizing 
Co., supra. 

If the respondent ever had the legal right to insist upon delivery 
of the produce the last week of December and the first week of 
January without furnishing complainant with shipping instruc- 
tions, it waived and lost that right by the subsequent negotiations 
with complainant culminating in the agreement for February de- 
livery at a reduced price of $3.70. In each of its letters, respondent 
recognized that a binding contract existed between it and com- 
plainant and clearly expressed its intention to continue to negotiate 
and deal with complainant for future delivery of the potatoes. The 
agreement of February 9, 1944, constituted a new contract with 
respect to delivery of the produce sold, and it is under this con- 
tract that the parties were dealing when negotiations between them 
ceased. The record discloses that if not prior to the agreement of 
February 9, there is evidence that subsequent thereto, respondent 
agreed to give complainant the desired shipping instructions be- 
fore complainant should commence shipment of the 10 cars of 
potatoes. 

In response to the wire from complainant dated February 15, 1944, 
respondent wrote complainant on the 19th of the month, promising 
to communicate with complainant within the following few days 
after contacting certain of the larger Texas buyers to whom re- 
spondent might sell the produce which it had purchased from com- 
plainant. But this promise was not fulfilled. The wires sent by 
complainant to respondent on the 25th and 28th of the same month 
further indicate that the former was relying upon and waiting for 
shipping instructions which had been promised in a previous tele- 
phone conversation between the parties. The respondent’s failure 
to comply with its agreement to give complainant shipping in- 
structions for the cars of potatoes during the month of February 
1944, constituted a rejection and repudiation of the contract. A’rau- 
ter v. Simonin, 274 Fed. 791 (C.C.A. 2d, 1921); Brunswick Grain 
Co. v. Anchor Grain Co., 10 F. (2d) 304 (C.C.A. 5th, 1926); 
Williams & Haney v. Nietert Produce Company, PACA Docket 
No. 3253, S. 2286. 

Upon respondent’s repudiation of the contract complainant was 
not only legally entitled to resell the cars to third persons for re- 
spondent’s account, but was in fact obligated to attempt to find 
purchasers therefor in order to minimize the damages. This duty 
imposed upon complainant was performed. The record reflects that 
the complainant commenced its efforts on or about the time of the 
rejection of the contract by the respondent to locate third party 
purchasers and on February 28, actually made sale of two cars of 
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the potatoes. Although under no obligation by the terms of the 
contract, the complainant offered on March 3 to make delivery of 
the produce upon receipt of shipping instructions, evidencing its 
willingness and ability to comply with the contract at that time. 

Respondent’s contentions that complainant failed to prove any 
resales of seed potatoes to third parties, or, if such resales were 
made, complainant failed to prove that they were of the same kind, 
grade and quality sold to respondent are of no merit. Complainant 
testified as to each of these resales, and Government inspection cer- 
titicates, reflecting grades, quality and condition of the shipments 
represented to have been sold for respondent’s account were ad- 
mitted in evidence. An examination thereof shows that all of the 
shipments involved in the resales complied with the contract re- 
quirements of the 10 cars in question. It is well settled that such 
Federal inspection certificates are admissible in all proceedings 
under the Perishable Agricultural Commodities Act as prima facie 
evidence of the truth of the statements therein contained. — ull 
Packing Co. v. T. Mendelson Co., Inc., PACA Docket No. 3284, S. 
2548. The respondent did not offer any evidence tending to show 
that the information contained in such certificates was incorrect. 

Respondent cannot now object to the price obtained by complain- 
ant on the resales of the produce in question. Following com- 
plainant’s testimony relative thereto, respondent offered no evidence 
or proof that the amounts thus obtained did not represent the market 
price of the potatoes at the times and places of the respective sales, 
nor that complainant failed to obtain the best market price avail- 
able. The evidence indicates that the resale was properly made 
and complainant was not required to go further and show by other 
evidence the market value for potatoes of the kind and quality 
sold at the times and particular places of the sales. Grower's Fa- 
change v. John A. Eck Co., 66 Utah 340, 242 P. 391 (1925). 

The contract herein sued upon by complainant is not null and 
void as violative of the provision of the Robinson-Patman Act, Title 
15, U.S.C., Sec. 13(c¢) as contended by respondent. 

The contract of October 19438, entered into between the parties 
provided for a price of $3.95 per sack, including brokerage but 
the contract as finally modified by the subsequent agreement of 
February 9, 1944, by which the price of the produce sold was re- 
duced to $3.70 per sack net, did not provide for brokerage. The 
contract as modified by the agreement between the parties therefore 
did not include the alleged offensive feature. Hence, the provisions 
of the Robinson-Patman Act are in no respect applicable. 

It is concluded that respondent’s rejection of the shipments of pro- 
duce sold under the contract, is a violation of section 2 of the act, 
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and reparation should be awarded complainant in the amount of 
$4,161.01, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent, 
Brown Brokerage Company, shall pay to the complainant, Bacon 
Brothers, $4,161.01, with interest thereon at the rate of 5 percent per 
annum from February 28, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 1081) 


LANCASTER FRUIT COMPANY v. JOSEPH FELDMAN. PACA Doc. No. 4471. Decided 
October 25, 1945. 


Unlawful Rejection—Damages 


Where buyer offered to accept peaches on condition, not provided for in the 
contract of purchase and sale, that an allowance be made by the seller, 
such action constitutes a rejection, justifying an immediate diversion and 
resale by the seller, and since the peaches were as warranted, the rejection 
was without reasonable cause, and seller is entitled to reparation for 
damages in amount of the contract price minus the net proceeds in the 
resale and minus the sum collected from the carrier for damage in transit. 


Lancaster Fruit Company, of Albany, Georgia, complainant, pro se. Mr. Fred 
Stua, of Cleveland, Ohio, for respondent. Mr. Julius C. Krause, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


PRELIMINARY STATEMENT 

On January 22, 1945, a reparation complaint was filed under the 
Perishable Agricultural Commodities Act of 1930 (7 U.S.C. 1940 ed. 
§$ 499a et seq.), by Lancaster Fruit Company, complainant, against 
Joseph Feldman, respondent. It is alleged that complainant sold 
to respondent a carload of peaches; that shipment was made from 
loading point in Georgia to respondent at Youngstown, Ohio; that 
respondent refused to accept the shipment; and that complainant 
immediately thereafter resold the peaches to the O’Donnell Fruit 
Company at Pittsburgh, Pennsylvania. An award of reparation is 
prayed for in the amount of the loss sustained. 

Respondent admits contracting to buy the peaches involved herein 
but contends that it was understood the shipment was to be free of 
Brown Rot decay. Respondent denies that he rejected the peaches 
outright. He states that he called and advised complainant that 
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the car had arrived showing Brown Rot, and that he was ordering 
(Government inspection and expected complainant to protect him 
against any loss due to the rot. It is stated that complainant ad- 
vised him not to secure Government inspection, that “the market 
was good all over” and complainant would take the car out of 
Youngstown. After receiving complainant’s wire saying the car 
was being sold for respondent’s account, respondent, in order to 
protect himself, ordered a Government inspection, and so notified 
the broker. When the inspector arrived the car had already been 
diverted. Respondent denies that he violated section 2 of the act. 

The amount involved does not exceed $500 and therefore the 
proceeding is conducted in accordance with the shortened procedure 
(10 F-.R. 2209 e¢ seg.). The report of investigation was served upon 
complainant on March 21, 1945. A copy of the formal complaint 
and the report of investigation were served upon respondent on 
March 22, 1945. 

From the report of investigation it appears that the transaction 
came about in the following manner: On July 15, 1944, complainant 
originally contracted to sell to the respondent on an f.o.b. basis a 
carload of U. S. No. 1 Hale peaches at $3.50 per bushel for 2 to 24% 
inch size and $4 per bushel for 2% inch and larger. On July 16, 
1944, complainant wired the broker that the car had been shipped 
but due to a breakdown at the packing plant and labor conditions 
the peaches when loaded graded 85 percent of U. S. No. 1. Com- 
plainant stated that the peaches were good and firm and had a 
good color but if not satisfactory to respondent to wire immediately. 
Respondent agreed to take the peaches at a reduced price, $3.75 for 
307 bushels of the larger size and $3.25 for 80 bushels of the small 
size. On July 17 the broker drew up a standard memorandum of 
sale which expressly superseded the previous one of July 15. 

In the answering statement of facts respondent contends that 
an inspection of the shipment upon arrival showed up to 10 percent 
decay in some baskets and he therefore felt the peaches were not 
85 percent U. S. No. 1. He stated that as was the custom in pur- 
chasing from complainant he called and advised complainant of the 
decay and asked for protection. Complainant would then agree to 
either protect him or divert the car elsewhere. The remainder of 
the statement concerns matters contained in the answer and which 
were set forth hereinbefore. 

Complainant’s version of what took place after the car arrived 
appears in the report of investigation. Complainant states that 
respondent called on the telephone and flatly refused to accept the 
car; that he wanted to handle the car for complainant’s account but 
suggested that as the market was very good at Pittsburgh it would 
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do good there; that he was asked if an adjustment in price was 
what he wanted and respondent stated that he did not want the car. 
A wire was then sent by complainant to respondent to the effect 
the peaches were being sold for respondent’s account. After com- 
plainant wired respondent and placed the diversion order with the 
carrier the broker wired that respondent said complainant had to 
wait for him to get the car inspected. Complainant says that if re- 
spondent had advised that inspection was ordered it never would 
have moved the car until the inspection was made. 


FINDINGS OF FACT 


1. Complainant is an individual, H. W. Lancaster, doing business 
as Lancaster Fruit Company, whose address is P. O. Box 642, 
Albany, Georgia. 

2. Respondent Joseph Feldman is an individual whose address 
is 66 Pyatt Street, Youngstown, Ohio. At the time of the trans- 
action under consideration respondent was licensed under the act. 

3. On July 17, 1944, the parties entered into a written contract 
wherein respondent agreed to purchase on an f.o.b. basis 387 bushels 
of 85 percent U. S. No. 1 brushed J. H. Hale peaches, ring faced, 
packed in new tubs. The price was $5.75 per bushel for 307 bushels 
of size 2% inch and larger, and $3.25 each for 80 bushels of size 
2 to 2% inch. _The Tri-State Sales Agency of Pittsburgh, Pennsyl- 
vania, acted as agent for both parties. 

4. The peaches were shipped on July 15, 1944, from Peters Siding, 
Georgia, in car WFE 67939. The Federal inspection certificate 
dated July 15, 1944, certified that the peaches were approximately 
85 percent U. S. No. 1 quality with no decay. 

5. On July 17 the shipment was diverted to Youngstown “advise 
Joseph Feldman.” The car arrived July 20, 1944, at 5 a.m., was 
placed for inspection at 10 a.m., and respondent was notified of ar- 
rival by telephone at 11 a.m. 

6. The inspection report of the Railroad Perishable Inspection 
Agency dated July 20, 1944, 11 a.m., states that the peaches in 
car WFE 67939 were of good quality and color and contained an 
average of 2 percent Brown Rot in early stages. The U. S. Stand- 
ards For Peaches provides that for U. S. No. 1 grade a tolerance 
of 1 percent shall be allowed for decay at shipping point and an ad- 
ditional tolerance of 2 percent shall be allowed for soft or overripe 
peaches or decay en route or at destination. 

7. Respondent inspected the peaches in car WFE 67939 and by 
telephone advised complainant that the peaches had too much Brown 
Rot. Respondent, in a letter of November 16, 1944, to the Office 
of Distribution, Washington, D. C., asserted that he said, among 
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other things, that he would accept the peaches if the complainant 
would “stand for shrinkage.” Complainant understood that re- 
spondent was rejecting the peaches and about an hour later (1:30 
p.m.) notified the carrier to divert the car of peaches to O’Donnell 
Fruit Company at Pittsburgh, Pennsylvania. 

8. Complainant wired respondent at 12:35 p.m. July 20 “as per 
telephone conversation a few moments ago and your rejection of 
WFEX 67939 we diverting and selling for account of whom con- 
cerned.” Respondent wired at 2:33 p.m. “what do you mean whom 
concerned.” Complainant answered at 3:25 p.m. “Retel Just what 
we told you over telephone.” At 4:32 p.m. respondent wired the 
broker “Shipper is not selling for my account he must wait till I get 
government inspection.” At 4:50 p.m. the broker advised complain- 
ant of the receipt of respondent’s telegram. 

9. Respondent requested a Federal inspection which was received 
by the Cleveland, Ohio, office of the United States Department of 
Agriculture on July 20 at 3:55 p.m. When the inspector arrived 
the next day the car had already been diverted. Respondent paid 
$7.22 for the requested inspection. 

10. The peaches were resold by the O’Donnell Fruit Company 
of Pittsburgh, Pennsylvania. Complainant received net proceeds 
of $1,148.54. The total contract price was $1,411.25. Complainant 
collected $62.35 from the carrier for damage in transit. 

11. The complaint was filed on January 22, 1945, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


There is a conflict in the statements of the parties as to what 
was said in their telephone conversation of July 20, 1944, and also 
as to the effect thereof. Respondent claims that complainant agreed 
to cancel their contract and sell the peaches elsewhere. Respondent 
contends that if this understanding was wrong then he had the right 
to request an official inspection. Complainant, on the other hand, 
contends that respondent definitely rejected the peaches and there- 
fore they were diverted and subsequently resold for respondent’s 
account. 

The telegrams exchanged between the parties following the tele- 
phone conversation of July 20, 1944, tend to support complainant’s 
version of that conversation. Thus, at 12:35 p.m., immediately after 
the conversation ended, complainant wired respondent a confirma- 
tion which stated (1) that respondent had rejected the peaches and 
(2) that complainant was diverting and selling for respondent’s 
account. The respondent’s answering wire objected to a resale 
for respondent’s account but did not object to the statement that the 
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peaches had been rejected by respondent. However, in respondent’s 
letter of November 16, 1944, addressed to the Office of Distribution, 
Washington, D. C., respondent admitted that he said the peaches 
would be accepted if complainant would “stand for shrinkage.” 
Under section 46.2(q) of the Regulations for Enforcement of the 
Perishable Agricultural Commodities Act (7 CFR 46.2(q)) a state- 
ment to the seller that produce “will not be received in accordance 
with the contract” constitutes a rejection. Respondent’s conditional 
offer to accept the peaches if an allowance was made by the com- 
plainant was in itself a rejection since it amounted to notice that 
the respondent would not receive the produce “in accordance with 
the contract.” It is therefore concluded that respondent did re- 
ject the peaches. 

The inspection made at 11:00 a.m. on July 20, 1944, by the Rail- 
road Perishable Inspection Agency showed that the peaches were 
within the tolerance permitted for decay in the U. S. No. 1 grade. 
Therefore, the rejection by the respondent was without reasonable 
cause and complainant is entitled to damages resulting from such 
rejection. Such damages amount to $200.36, being $1,411.25, the 
contract price, minus $1,148.54, the net proceeds on resale, and 
minus $62.35, the amount collected from the carrier for damage in 
transit. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $200.36, with interest thereon at 5 
percent per annum from July 20, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1082) 
PACA Doc. No. 4461.* Decided October 31, 1945. 


Dismissal of Petition for Reconsideration Without Prior Service Thereof 


Complainant’s petition for reconsideration of prior order dismissed without 
prior service of the petition because petitioner had stated that the cor 
trolling question was whether complainant bought the commodity from 
respondent, or respondent purchased for complainant, and the prior dé 
cision disposed of that issue. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent, pro s¢. 
Mr. Raymond L. Dillman, Examiner. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), the complaint was dis- 
missed by order dated September 4, 1945. Complainant has filed a 
petition for reconsideration. 

Complainant alleged in the complaint that respondent sold a car- 
load of lemons to complainant for a stated price, plus a stated “pro- 
curement” charge. Respondent wired complainant as follows: 


“BOUGHT FOR YOUR ACCOUNT NECESSARY WIRE FUNDS BUYING 
FOR CASH FOB CASH ACCEPTANCE AT SHIPPING POINT 464 GREEN 
AND GOLD LEMONS ROUTE SANTA FE 49-210 41-240 20-270 93-300 
98-360 69-432 43-490 15-540 36-588 BASIS 4.86 PLUS .15 PROCUREMENT. 
PFE 70919.” 


Complainant also alleged payment of respondent’s invoice, and that, 
relying upon the quoted wire and invoice, the lemons were sold while 
in transit to a * * * buyer for a price in excess of the amount paid 
but on arrival of the carload in * * * the buyer refused to accept 
the lemons because they were not “Green and Gold” brand. Com- 
plainant claimed damages for the difference between what it would 


have received if the lemons had been accepted by the * * * buyer 
and the net amount realized from their resale. Respondent answer- 
ing denied that complainant bought the lemons from respondent and 
alleged that respondent purchased them for complainant as its 
agent. It was found as a fact that respondent purchased the lemons 
for complainant. Since the evidence did not establish complainant 
as the buyer and respondent as the seller as alleged, the complaint 
was dismissed. 

In its petition for reconsideration complainant refers to the duty 
of a broker to act in good faith towards his principal and contends 
that “Since the respondent agent departed from his employment 
duties and undertook a transaction on his own behalf” complainant 
properly charged respondent “as a ‘seller’ of the” lemons. Petitioner 
cites no authority to support its position. In the respondent’s an- 
swering statement of facts it was stated that the principal point in- 
volved was whether complainant bought the lemons from respondent 
or whether respondent purchased them for complainant. We agreed 
with that statement and determined the issue accordingly. 

It is concluded that the petition should be dismissed without prior 
service thereof on respondent. 

Complainant’s petition for reconsideration is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person. ; 
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CONSENT DISMISSAL 
A. D. 1083. Peter N. SKALLERUP & Company v. J. P. Hernten. PACA Doc. 
No. 4490. Decided October 1, 1945. Peter N. Skallerup & Co., of Chicago, 
Illinois, complainant, pro se. Mr. J. P. Heinlen, of Garrett, Indiana, respond- 
ent, pro se. Mr. F. W. Woodley, Examiner. Decision by Thomas J. Flavin, 
Assistant to the Secretary of Agriculture. 





1942 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1084) 


PACA Doc. No. 3989.* Decided June 23, 1942. 
Dismissal—Evidence—Failure to Establish Sale 


Where complainant has failed to establish by a fair preponderance of the 
evidence that the peaches were sold to respondent, but the evidence 
showed that the sale was made on behalf of the complainant for the best 
price obtainable and respondent has been willing to remit the net pro- 
ceeds of the sale, the complaint is dismissed, with leave to complainant 
to have the proceeding reopened, if respondent fails to pay complainant 
the net proceeds of the sale. 


Complainant, pro se. Mr. John M. Chapnick, of New Haven, Connecticut, for 
respondent. Mr. John C.° Brooke, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 
The complainant, * * *, of * * *, by formal complaint received 
in the Agricultural Marketing Service of the United States Depart- 
ment of Agriculture on April 19, 1941, seeks an award of reparation 
under the provisions of the Perishable Agricultural Commodities 


Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), against the respond- 
ent, * * *, for damages in the sum of $491.20, the amount due on a 
truckload of peaches alleged to have been purchased by the re- 
spondent from the complainant for shipment in interstate commerce 
and later so shipped from * * * to * * *. 

A copy of the complaint was served on the respondent, who filed 
an answer, sworn to on July 25, 1941, in which it is denied that the 
peaches were purchased by him and it is alleged that it was agreed 
that the peaches would be handled for the account of the complainant. 
The respondent also avers that the net proceeds from the sale of the 
peaches amounted to $127, which he has been ready, willing, and 
able to pay at all times. 

In the complaint it is alleged that the peaches were sold to “Lom- 
bardi’s agent”, at $1.30 per bushel, or $421.20, plus freight to * * * 
of $70, or a total of $491.20. The only evidence submitted by the 
complainant is a deposition in which it is stated that the deponent 
was in the office of the complainant at * * * on August 29, 1940, at 
which time * * *, who inspected and accepted the peaches at $1.25 
per bushel, was present. It will be noted that while the complainant 
says that the peaches were sold to * * * agent at $1.30 per bushel, 
the only evidence in support of this contention is the statement of 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
895 
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the witness who said that * * * was present and that the peaches 
were purchased by the respondent at $1.25 per bushel. 

The evidence submitted in the form of a deposition by the re- 
spondent is to the effect that the peaches were not purchased, but 
were handled on consignment. The driver of the truck states that 
he neither bought nor was authorized to buy the peaches. The re- 
spondent in his deposition definitely states that he did not huy the 
peaches. 

While the net proceeds from the peaches appear to be somewhat 
small, nevertheless the testimony indicates that the market was “de- 
moralized” both at * * *, and * * *, where some of the peaches 
were finally sold. 

The complainant has failed to establish by a fair preponderance 
of the evidence the sale of the peaches to the respondent. The com- 
plaint should be dismissed. 


FINDINGS OF FACT 

1. The complainant, * * *, is a corporation, whose post office 

address is * * *, 

2. The respondent, * * *, is an individual, whose post office 
address is * * *, and, during all of the times mentioned in the com- 
plaint, was licensed or subject to a license under the Perishable Agri- 
cultural Commodities Act, 1930, as amended. 

3. On or about August 29, 1940, the complainant shipped a truck- 
load of peaches in interstate commerce from * * *, to * * *, for sale 
by the respondent for the account of the complainant. The peaches 

‘were sold for the best price obtainable, resulting in net proceeds in 
the sum of $127, which the respondent has been willing to pay to 
the complainant. 

4. The transaction complained of occurred on or about August 29, 
1940, and the formal complaint was filed on April 19, 1941, which 
was within the nine months allowed under the act for the filing of a 
claim for reparation. 

CONCLUSIONS 

The complainant has failed to establish by a fair preponderance 
of the evidence that the peaches were sold to the respondent. The 
sale was made on behalf of the complainant for the best price ob- 
tainable and the respondent has been willing to remit the net proceeds 
in the sum of $127. The complaint should be dismissed, but with 
leave to the complainant to have the proceeding reopened if re- 
spondent does not pay the $127 within 30 days. 


ORDER 


The complaint herein is dismissed, but the proceeding may, upon 
motion filed with the Hearing Clerk, Office of the Solicitor, Depart- 
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ment of Agriculture, within 50 days from the date hereof, be reopened 
if the respondent does not pay the complainant the net proceeds of 
$127 within 30 days from the date hereof. 

Copies of this document shall be served upon the parties by reg- 
istered mail or in person. 


(A. D. 1085) 
PACA Doc. No. 4089.* Decided July 6, 1942. 


Dismissal—Evidence—Failure to Establish Rejection Without 
Reasonable Cause 


Where there was some misunderstanding as to the exact terms of the contract, 
and it does not appear that the onions shipped were those described in the 
contract, it is held that respondent’s rejection of the produce was not 
without reasonable cause, and therefore, the complaint should be dismissed. 


Complainant, pro se. Mr. John A. Duncan, of Detroit, Michigan, for re- 
spondent. Mr. John C. Brooke, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 
On November 3, 1941, the complainant, * * *, a partnership, filed 
a formal complaint against the respondent, * * *, a partnership, ask- 


ing reparation under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.). It is alleged that * * *, through 
a broker, sold respondent a carload 6f onions shipped from * * * to 
* * * that respondent rejected the onions without reasonable cause, 
that the onions brought less than the contract price on resale, and 
that * * * interest in this deal has been assigned to complainant. 
Reparation is asked in the sum of $272.44, the difference between 
what was received for the onions and what would have been received 
under the contract. In its answer, respondent claims that since the 
onions shipped were not of the kind and quality specified in the con- 
tract, its rejection was not without reasonable cause. 

As the damages claimed are less than $500, no oral hearing was 
held, but evidence was submitted in writing. 

The broker’s memorandum of sale describes the commodity as 
“510—50 Ib. bags 85% US#1 Grade Texas Yellow Onions @ $2.30 
Delivered GREEN TOP BRAND Clean bright stock.” The inspec- 
tion certificate issued in * * * contains the following description of 
the onions: “Yellow Bermuda ONIONS in 50 pound papernet sacks 
stenciled, ‘Scoop Texas Onions, * * *. . . . Stock fairly clean to 
slightly dirty, generally bright to fairly bright, ...” In a tele- 
gram, a copy of which was served on both parties as a part of the 
report of investigation, the broker states that the reference to Greén 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Top brand in the confirmation of sale was through error, and that 
the broker read to respondent complainant’s wire in which Scoop 
brand is mentioned. The file shows that complainant, by wire to the 
broker, offered Green Top brand at $2.40 on June 2. The next day, 
the broker wired “ANSWERING IF BRIGHT CLEAN * * * COM- 
MISSION OFFERS 2.25 ... GREENTOP BRAND .. .” Com- 
plainant replied “Wire received too late car sold elsewhere ART 
24014 your prices too low best we can do adlar ART 16541 shipped 
2nd 510 85% Usone yellows SCOOP 2.35...” Apparently, this is 
the wire which the broker claims to have read to respondent. The 
broker then wired complainant “ANSWERING * * * WILL SPLIT 
DIFFERENCE TAKE CAR EIGHTY FIVE PERCENT USONE 
YELLOWS SHIPPED SECOND 2.30 DELIVERED TRY HARD 
CONFIRM COREC.” 

Complainant claims that the market declined, that the brand of the 
onions was immaterial to respondent, and that respondent was simply 
taking advantage of a technicality to justify its rejection of the onions. 
On the other hand, respondent states that it was entitled to what 
it ordered, clean, bright stock and Green Top brand, which was more 
valuable in * * * than Scoop brand. 

It is apparent that the seller intended to sell Scoop brand. The 
evidence is conflicting as to respondent’s knowledge of the brand in 
the car shipped. But even if it were established that respondent 
knew the reference to Green Top brand in the confirmation was a 
mistake, it is clear that respondent’s offer, as well as the confirma- 
tion, called for bright clean onions, which those shipped were not. 
Complainant, therefore, has not established that the onions tendered 
complied with the contract. 


FINDINGS OF FACT 

1. * * * the complainant, whose address is * * *, is a partnership 
consisting of * * * partners. 

2. * * * the respondent, whose address is * * *, is a partnership 
consisting of * * *, partners, and is licensed under the Perishable 
Agricultural Commodities Act, 1930. 

3. One June 2, 1940, * * * contracted to ship and shipped a car- 
load of onions in car ART 16541 from * * * to respondent in * * *. 

4. The contract called for Green Top brand onions of clean, 
bright stock, but the onions shipped were Scoop brand and were only 
fairly clean to slightly dirty, and only generally bright to fairly 
bright. 

5. Respondent rejected the onions, and * * * sold them elsewhere 
for $272.44 less than he would have received under the contract. 

6. * * * interest in the transaction here involved has been as- 


signed to complainant. 
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7. The informal complaint was filed on June 7, 1940, within nine 
months after the accrual of the alleged cause of action, 


CONCLUSIONS 
While there was some misunderstanding as to the exact terms of 
the contract, it does not appear that the onions shipped were those 
described in the contract. ‘Therefore, respondent’s rejection was 
not without reasonable cause and did not constitute a violation of the 
Perishable Agricultural Commodities Act, and this proceeding should 


be dismissed. 


ORDER 
IT IS ORDERED that this proceeding is dismissed. 
IT IS FURTHER ORDERED that a copy hereof shall be served 


upon the parties by registered mail or.in person. 


(A. D. 1086) 
PACA Doc. No. 4146.* Decided July 15, 1942. 


Failure to Account—Failure to Deliver Justified 


Where complainant showed that one of the shipments of potatoes was to be 
made provided a truck could be secured and that he was unable to secure 
the services of a truckman, and so informed the respondent, it is held that 
complainant’s failure to deliver the potatoes was justified, and therefore 
reparation should be awarded complainant for the unpaid part of the price 
of the shipment that was made. 


Complainant, pro se. Respondent, pro se. Mr. John C. Brooke, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 

The complainant, * * *, trading as * * * of * * *, by formal com- 
plaint received in the Agricultural Marketing Service of the United 
States Department of Agricultural on February 4, 1942, seeks an 
award of reparation under the provisions of the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), 
against the respondent, * * *, for damages in the amount of $55, the 
balance due on a truckload of potatoes purchased by the respondent 
from the complainant for shipment in interstate commerce, and later 
so shipped, from * * * to * * *. 

The formal complaint and the report of investigation were mailed 
to the respondent on February 13, 1942, in accordance with the regu- 
lations (7 CFR 47.24; 6 F.R. 3508). 

An answer was filed by the respondent denying any liability. 

It appears from the complaint and the attached exhibits that, on 
or about November 10, 1941, the complainant sold to the respondent 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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a truckload of U. S. No. 1, size A, Cobbler potatoes, at the agreed 
total price of $319, delivered at * * *; that the sale was negotiated 
through a broker, who acted as agent for both parties; that the po- 
tatoes were of the kind, quality, and grade called for in the contract 
of sale, and were delivered to and accepted by the respondent, which 
has paid the complainant only $264, leaving a balance due of $55. 
The complainant, anticipating the defense that would be made by 
the respondent, states that there was a prior contract of purchase 
and sale between the parties on or about September 19, 1941, under 
which it was agreed that the complainant would ship to the respond- 
ent a truckload of potatoes at $1.45 per 100 pounds “providing can 
get truck.” The complainant also stated in a telegram that trucks 
for the South were very scarce. It also appears from letters from 
truckers, attached as exhibits to the complaint, that the complainant 
made an effort to get a truck in which to ship the potatoes on Sep- 
tember 19, but was unable to do so. The respondent withheld $55 
from the payment on its second contract as damages sustained be- 
cause of complainant’s failure to deliver on the first contract. 

The respondent contends, in its answer and its sworn statement 
of facts, that the complainant did not make the shipment on Sep- 
tember 19 because the price of potatoes had advanced, and that it 
was justified in deducting $55 from the contract price of the truck- 
load of potatoes purchased on November 10. 

The evidence shows that when the complainant confirmed the sale 
of the potatoes on September 19, he definitely stated he would ship 
them, provided he could obtain a truck and, as stated above, he also 
informed the respondent, through the broker, that the trucks for the 
South were very scarce. The evidence is conflicting as to whether 
potatoes advanced in price on and shortly after September 19. This 
does not seem material, however, since the weight of the evidence 
shows that delivery was not made because no truck was obtainable. 
The respondent’s defense, therefore, cannot prevail, and there is no 
legal excuse for the respondent’s failure to pay in full for the 
potatoes purchased. 


FINDINGS OF FACT 

1. The complainant, * * *, trading as * * *, is an individual whose 
post office address is * * *, 

2. The respondent, * * *, is a corporation, whose post office address 
is * * * and, during all the times mentioned in the complaint, was 
licensed under the Perishable Agricultural Commodities Act, 1930, as 
amended. 

3. On or about November 10, 1941, the complainant contracted to 
ship a truckload of potatoes in interstate commerce and later so 


shipped them from * * *, to the respondent at * * *. 
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4. The potatoes conformed to the contract of purchase and sale, 
and the net sale price delivered at * * * amounted to $319, of which 
amount only $264 was paid by the respondent, leaving a balance 
due of $55. 

5. The respondent deducted $55 because the complainant had not 
shipped a truckload of potatoes to the respondent on September 19, 
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» po- 
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$55. 










> by 1941, as required by a prior contract. The complainant, in confirming 
hase the September sale, stated in the telegram of confirmation to the 
ider broker that the sale was made “providing can get truck” and no truck 
mnd- was obtainable. 
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6. The cause of action accrued on or about November 19, 1941, 
and the formal complaint was filed on February 4, 1942, which was 
within the nine months allowed under the act for the filing of claims 















ant for reparation. 
ep- CONCLUSIONS 
$55 The failure of the respondent to account to the complainant for 
be- the balance of the purchase price of the potatoes bought from the 

complainant is in violation of the Perishable Agricultural Com- 
ent modities Act, 1930, as amended. Reparation should, therefore, be 
ep- awarded in favor of the complainant for $55, with interest thereon. 
- ORDER 

IT IS ORDERED that the complainant, * * *, trading as * * *, 

a of * * *, be, and he hereby is, awarded reparation against the re- 
ip spondent, * * *, in the sum of $55, with interest thereon at the rate of 
‘ei five percent per annum from November 10, 1941, until paid. 
he IT IS FURTHER ORDERED that the respondent shall pay 





said sum, together with interest thereon, to the complainant, as rep- 
aration, within 30 days from the date of this order. 
IT IS FURTHER ORDERED that a copy hereof shall be served 


upon the parties by registered mail or in person. 





er 
Lis 



















1€ 
(A. D. 1087) 
PACA Doc, No. 4103.* Decided July 18, 1942. 

se Dismissal—Failure to Deliver in Accordance With Contract Not Established 

Where complainant failed to establish that respondent failed to deliver a 
3g certain grade of potatoes in accordance with the terms of the contract 
E without reasonable cause, the complaint is dismissed. 
is 
g Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. Jeff F. Walter, 
. of Onley, Virginia, for respondent. Mr. John C. Brooke, Examiner. 
‘ Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 





culture. 






*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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PROCEEDINGS 

On November 14, 1941, the complainant, * * *, filed a complaint un- 
der the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a e¢ seg.), against the respondent, * * *, alleging that com- 
plainant had bought and paid for a carload of U. S. No. 1 potatoes 
from respondent, but had lost $135 on resale of the potatoes because 
they were too small to grade U. S. No. 1, Size A. Complainant 
asks an award of reparation for this loss caused by respondent’s 
failure to deliver the grade of potatoes sold. Respondent answered 
that the potatoes were U. S. No. 1 grade and had been bought and 
accepted as such by respondent’s agents. 

As the amount in controversy is under $500, no oral hearing was 
held, the evidence being submitted in writing. 

From the evidence, it appears that complainant’s agents bought the 
potatoes and had them inspected in the car. A Federal-State inspec- 
tor graded them U. 8S. No. 1. Complainant sold them and shipped 
them to * * *, where, after they had been unloaded, another inspector 
certified that they were too small to grade U.S. No. 1, Size A. Com- 
plainant settled with his purchaser for $135 less than the price agreed 
upon. Complainant claims that, since respondent did not deliver 
the grade he sold complainant, he is liable for this loss. There is an 
intimation in the complaint that the potatoes were so packed in the 
car as to deceive the inspector, in that small potatoes were placed 
behind and concealed by larger potatoes, but there was no attempt 
to prove that respondent tried to or did mislead the inspector. Re- 
spondent claims that he delivered U. S. No. 1 potatoes, and that 
complainant’s agents saw and accepted them as such. 


FINDINGS OF FACT 

1. The complainant, * * *, is an individual whose address is * * *. 

2. The respondent, * * *, is an individual whose address is * * *, 
and is licensed under the Perishable Agricultural Commodities Act, 
1930. 

3. On July 15, 1941, complainant, through * * *, his agent, pur- 
chased from respondent 300 100-pound sacks of U. S. No. 1 potatoes, 
at $1.20 per sack f.o.b. * * *, for shipment in interstate commerce, 
and paid the agreed price of $360. 

4. The potatoes were loaded into car FGE 18638. They were 
inspected at * * * for complainant by a Federal-State inspector who 
granded them “U. S. No. 1.” 

5. Complainant sold and shipped the potatoes to United Fruit 
Stores, * * *, at $1.75 per sack delivered at * * *. After the potatoes 
were unloaded and delivered to four stores, they were inspected by 
a Federal inspector who graded them “Stock fails to grade U. S. 
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No. 1, Size A account undersize in excess of tolerance.” Complainant 
settled with United Fruit Stores for less than the contract price of 
$1.75 per sack. 

6. The complaint herein was filed on November 14, 1941, which 
was within nine months after the accrual of the alleged cause of 
action. 

CONCLUSIONS 

Even if it were established that the * * * grading was correct and 
the * * * grading incorrect and that, accordingly, respondent did not 
actually deliver U. S. No. 1 potatoes, the fact that the potatoes had 
been graded U.S. No. 1 by an authorized inspector constituted reason 
for respondent to believe that he was delivering the grade sold. He 
did not, therefore, “fail to deliver in accordance with the terms of 
the contract without reasonable cause” in violation of section 2 of the 
act. If the * * * grading was the correct one, respondent delivered 
the grade sold. In either case, no violation of the act is shown 
which would authorize an award of reparation. Accordingly, the 
complaint should be dismissed. 


ORDER 
IT IS ORDERED that the complaint in this proceeding is dis- 
missed, effective 10 days after the date hereof. 
IT IS FURTHER ORDERED that a copy hereof shall be served 


upon the parties by registered mail or in person. 


(A. D. 1088) 
PACA Doc. No. 4142.* Decided August 28, 1942. 


Dismissal—Failure to Sustain Complaint 


Where a carload of potatoes conformed to warranty according to the origin 
point Federal-State inspection, and no appeal inspection was made, it is 
held that such origin inspection should control over a condition inspection 
made of a part of the load three days after acceptance at destination, and 
as evidence failed to establish a breach of warranty, the complaint is dis- 
missed. 


Mr, Julius Fink, of Cleveland, Ohio, for complainant. Mr. L. J. Eubank, of 
New Bern, North Carolina, for respondent. Mr. John C. Brooke, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 
On July 15, 1940, the complainant, * * *, filed an informal com- 
plaint under the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a et seq.), against the respondent, * * *. This 
was followed by a formal complaint filed on October 25, 1941. Com- 
plainant asked an award of $230.15 reparation, on the claim that 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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it had lost this amount on a carload of potatoes purchased as U. S. 
No. 1, Size A, from respondent and later found to be inferior to the 
quality ordered. 

A copy of the formal complaint and of the report of investigation 
made by the Agricultural Marketing Administration were served on 
respondent on February 3, 1942. Respondent answered that the 
potatoes were graded U. S. No. 1, Size A, by a Federal-State in- 
spector, that respondent had not warranted them free of disease, 
and that he had not violated the act. 

As the amount in controversy was less than $500, no oral hearing 
was held, the evidence being submitted in writing. There is no sub- 
stantial dispute as to the material facts. They are set out below. 


FINDINGS OF FACT 

1. The complainant, * * *, is a partnership composed of * * *. 
Its address is * * *. At all times involved in the complaint, it was 
licensed under the Perishable Agricultural Commodities Act, 1930. 

2. The respondent, * * *, is an individual whose address is * * *. 
At all times involved in the complaint, he was licensed under the act. 

3. Through * * *, a broker, by exchange of telegrams on July 5, 
1940, complainant bought from respondent 240 sacks of U. S. No. 1, 


Size A Cobbler potatoes then contained in car FGE 51683, at $1.70 


per sack delivered, for diversion from * * * to * * *, 

4. The potatoes involved were inspected by a Federal-State in- 
spector at * * * on July 3, 1940, and graded U. S. No. 1, Size A. 

5. The potatoes were shipped from * * * to * * *, where they ar- 
rived on July 8, 1940. Complainant inspected the potatoes, accepted 
them, and paid the respondent $408, the total agreed price, for them. 

6. On July 11, 1940, after receiving complaints from its customers 
regarding the potatoes, complainant obtained a Federal inspection 
certificate on some of the potatoes. This certificate shows that inspec- 
tion was restricted to condition only and that approximately 80% 
of the potatoes showed Late Blight Tuber Rot, and that 50% showed 
an average of 3% wet breakdown following Late Blight Tuber Rot. 

7. The complaint herein was filed on July 15, 1940, within nine 
months after the accrual of the alleged cause of action. 


CONCLUSIONS 

Although complainant, in its opening statement, says that its 
complaint relates to an inherent disease which was not prevalent at 
the time of the * * * inspection, there is some indication that it claims 
the potatoes were not U. S. No. 1, Size A at that time, because of the 
subsequent discovery of the disease. It does not appear that that 
inspection was appealed, and the only other inspection certificate in 
the record does not show grade and size, but condition only of a 
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portion of the potatoes three days after the buyer had accepted them. 
It would take much stronger evidence than appears in this record 
to authorize a conclusion that the potatoes were not of the grade and 
size certified. It is concluded, therefore, that respondent delivered 
potatoes in accordance with the terms of his contract with complain- 
ant. 

Furthermore, even if complainant had shown that the potatoes 
did not meet the contract specifications, it could not be said that re- 
spondent, with a Federal-State certification showing that they did 
meet the specifications, was without reasonable cause in failing to 
deliver in accordance with the terms of the contract. If there is 
reasonable cause, failure to deliver is not a violation of the act 
authorizing an award of reparation. 

It appearing that respondent complied with his contract and did 
not violate the act, the complaint should be dismissed. 


ORDER 
IT IS ORDERED that the complaint herein is dismissed, effective 
20 days after the date of this order, and that copies hereof be served 


on the parties by registered mail or in person. 





INDEX-DIGEST OF AGRICULTURE DECISIONS 


OCTOBER 1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


A.D. 
No. Page 


DISMISSAL 
Order of, Based on Withdrawal of Petition 
Petitioners’ request to withdraw its petition is granted with- 
out prejudice, and therefore, the petition is dis- 
missed 1066: 825; 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
Improper Use of Customers’ Funds 
A market agency is ordered to desist from using customers’ 
funds for improper purposes, but as no suspension was 
recommended, suspension is not ordered, and as the record 
is indefinite as to insolvency, there is no finding or order 


Rates and Charges for Stockyard Services 

On and after 30 days from the date of this decision, respond- 
ent is ordered to cease and desist from charging for its 
stockyard services in accordance with its tariff now on 
file, and shall not publish, demand, or collect any rate or 
charge for the furnishing of any stockyard service more 
or less than the rate or charge for that service set forth 
in paragraph 15 hereof. 

Within 20 days from the date of this decision, respondent 
is ordered to publish and file, pursuant to the act and the 
regulations thereunder, a tariff for its stockyard showing 
all rates and charges for stockyard services it furnishes, 
including feed and insurance, and all rules and regulations 
affecting or determining such rates and charges, which 
tariff shall include the rates and charges shown in para- 
graph 15, such tariff to become effective 30 days from 
the date of this decision 1068 : 826; 835 


Violation of Act 
A market agency is ordered to cease and desist from selling 
consigned livestock to its employees or unregistered deal- 
ers and from failing to show names of purchasers on 
accounts of sale, but its records do not appear inadequate, 
and as the violations were unintentional, the registration 
is not suspended : 843 


CONVERSION 
Acceptance and sale of cattle without authority as constituting_. 1070 843 


906 
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OCTOBER 1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


DAMAGES 
Measure of, based on— 
failure to render reasonable stockyard services 


INSOLVENCY 
Indefinite record as not requiring finding or order on 


JURISDICTION OF SECRETARY 
Mixing of cattle occurring during transportation as not affect- 
ing, in presence of other circumstances 


RATES AND CHARGES 
Adequacy of prescribed rates 


Allowance for return on invested capital 

Rate of return 

Reasonable rates 

Unreasonablences of oxisting rates. ..........sc<ssessansacene 1068 


Used and useful character of respondent’s property 


REASONABLE STOCKYARD SERVICES 
Selling different animal than the one consigned as constituting 
failure to render 1074 


REGISTRATION 
Suspension of, unnecessary, because of unintentional violations 


Suspension of, unnecessary, where not recommended 


REMAND 
Respondent’s Request for, Granted 
As it is not clear just what situation is presented by the an- 
swer admitting specific facts but no conclusion of fact 
or law, respondent’s unopposed request to remand the 
proceeding for oral hearing is granted, with directions_-_ 


REPARATION 
Failure to Render Reasonable Stockyard Services 

A stockyard operator which accepted cattle and attempted to 
deliver them to a market agency as belonging to a shipper, 
knowing that it had mixed the cattle with others while 
unloading them for the railroad, failed to render reason- 
able stockyard services and is ordered to pay the shipper 
his damages, although the stockyard operator denies juris- 
diction because the mixing occurred during transportation, 
under jurisdiction of Interstate Commerce Commission_.. 1075 857 
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OCTOBER 1945 


PACKERS AND STOCKYARDS ACT, 1921—Continued 
A.D. 
REPARATION—Continued No. Page 


Failure to Render Reasonable Stockyard Services—Continued 

Where one of the respondents entered no denial and offered 
no testimony in dispute of complainant’s allegation that 
the latter consigned to the former a 1200-pound Holstein 
cow having a market value of $12 per hundredweight to 
be sold for complainant’s account and one of the respond- 
ents did not dispute the fact that because of a mixing of 
cattle, the cow which was sold weighed only 960 pounds 
and brought $9 per hundredweight, it is assumed that the 
complainant has accurately stated the amount of his loss, 
and therefore, complainant is entitled to an award of repa- 
ration in amount of the difference of the market price of 
the cow and the amount received from the sale of the 
animal, but as complainant did not offer any proof of the 
amount of his expenses such claim is disallowed--. 1074 851 


Unfair Practice 

Since both the stockyard’s failure to deliver complainant’s 
cattle to the designated consignee and the wrong com- 
mission company’s acceptance and sale of the cattle with- 
out authority constitute conversion and an unjust, un- 
reasonable, and discriminatory practice in violation of 
the act and the rules and regulations thereunder, repara- 
tion is awarded to complainant against respondents jointly 
and severally in the amount of $214.50 with interest in 
connection with the sale of the steers. Since the complain- 
ant failed to prove the fair market value of his heifer 
was in excess of $11 per cwt., no reparation is awarded 
thereon, and since Charles E. Harding, consignee, has 
not violated the act, the complaint as to him is dis- 
missed 


REPARATION FOR— 
Conversion of cattle 


UNFAIR PRACTICE 
Acceptance and sale of cattle without authority 


VIOLATION OF ACT 
Failing to show names of purchasers on account of sale ren- 
dered to. consignors of livestock... -........=.............. 1071 


Permitting employees to purchase livestock consigned to re- 
spondent for sale on commission 


Selling to respondent employee livestock consigned to it for 


sale on commission 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


BROKERAGE 
Violation of Robinson-Patman Act 
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OCTOBER 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Page 
CoUNTERCLAIM 
Dismissal of 872 


Failure to establish 867 


DAMAGES 
Measure of, based on— 
resale of commodity 1078:872; 1079:875; 1081 


DEFAULT 
Admission of facts alleged in complaint by 


Waiver of oral hearing on facts by 


DISMISSAL 
Consent of parties 


Failure to Establish Sale 

Where complainant has failed to establish by a fair preponder- 
ance of the evidence that the peaches were sold to re- 
spondent, but the evidence showed that the sale was 
made on behalf of the complainant for the best price ob- 
tainable and respondent has been willing to remit the net 
proceeds of the sale, the complaint is dismissed, with 
leave to complainant to have the proceeding reopened, 
if respondent fails to pay complainant the net proceeds 
of the sale 1084 895 


Failure to Sustain Complaint 

Where a carload of potatoes conformed to warranty accord- 
ing to the origin point Federal-State inspection, and no 
appeal inspection was made, it is held that such origin in- 
spection should control over a condition inspection made 
of a part of the load three days after acceptance at desti- 
nation, and as evidence failed to establish a breach of 
warranty, the complaint is dismissed 


Lack of Proof of Failure to Deliver 
Where complainant failed to establish that respondent failed 
to deliver a certain grade of potatoes in accordance with 
the terms of the contract without reasonable cause, the 
complaint is dismissed 901 


Lawful Rejection 
Where there was some misunderstanding ‘as to the exact 
terms of the contract, and it does not appear that the 
onions shipped were those described in the contract, it 
is held that respondent’s rejection of the produce was not 
without reasonable cause, and therefore, the complaint 
should be dismissed 897 
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OCTOBER 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


EVIDENCE 
Brokerage Provision 
The existing contract to purchase potatoes was not null and 
void under the Robinson-Patman Act because the original 
contract which gave brokerage to respondent-buyer was 
later modified as to price and the offensive brokerage 
provision was omitted 


Facts failing to show— 
warranty of commodity 


Failure to deliver in accordance with contract not established_-_ 
Failure to establish counterclaim 


Failure to establish sale 


Federal-State inspection controlling condition inspection 
Lawful rejection 


Proof of Market Value 
Where, after respondent rejected shipment, complainant re- 
sold the produce and based his damages on the amount 
received, and the evidence discloses that the resale was 
proper, complainant need not show by other evidence the 
market value of the commodity 


Proof of market value unnecessary, where resale was proper_-_ 
Violations of Robinson-Patman Act not shown 


FAILURE TO DELIVER 
PEBUMCRMONNOL 25 side nsewe cece tensnreesene Sa a 


PRINCIPAL AND AGENT 
Apparent Scope of Agent’s Authority 

Where respondent contended that his agent had no authority 
to purchase produce without approval, it is held that the 
evidence that the agent was respondent’s manager and 
was permitted to use respondent’s name in corresponding, 
and that the former manager had authority to buy and sell 
produce for respondent was sufficient to show that the 
agent was acting within the apparent scope of his au- 
thority upon which complainant reasonably relied 1080 = 878 


PROPER RESALE 
Market value need not be proven 1080 8 §=884 


RECONSIDERATION 
Dismissal of Petition for 

Complainant’s petition for reconsideration of prior order dis- 
missed without prior service of the petition because pe- 
titioner had stated that the controlling question was 
whether complainant bought the commodity from re- 
spondent, or respondent purchased for complainant, and 
the prior decision disposed of that issue 892 
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OCTOBER 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


REJECTION 
Failure to give shipping instructions 884 


Reasonable cause for, established 899 


Statement to seller that produce will not be received in accord- 
ance with contract constitutes 891 


REPARATION 
Failure to Account 

Where complainant showed that one of the shipments of po- 
tatoes was to be made provided a truck could be secured 
and that he was unable to secure the services of a truck- 
man, and so informed the respondent, it is held that com- 
Plainant’s failure to deliver the potatoes was justified, 
and therefore reparation should be awarded complainant 
for the unpaid part of the price of the shipment that 
Was made 899 


Failure to Pay Purchase Price 

Where complainant sold a carload of oranges to respondent 
at a price per crate f.o.b. California shipping point, and 
respondent alleged that the oranges were to be of medium 
size Pride of La Verne brand and a partial payment of the 
price, and filed a counterclaim based on the purchase of 
three other carloads from complainant containing an ex- 
cess of large sizes, it is held: (1) no reference was made to 
size or brand in the sale of any of the carloads; (2) re- 
spondent did not make a partial payment; (3) respondent 
failed to pay the purchase price; and (4) reparation 
should be awarded complainant for the purchase price less 
an amount overpaid by respondent on another shipment- 1077 863 


Unlawful Rejection 
Buyer’s failure to order shipment of commodity within a 
reasonable time, no specific time being stated in the con- 
tract to buy, constitutes a rejection of the commodity with- 
out reasonable cause, and entitles seller to an award of 
reparation in amount of the sale price less the amount 
received by the seller on resale of the commodity 1079 873 


Where buyer offered to accept peaches on condition, not 
provided for in the contract of purchase and sale, that 
an allowance be made by the seller, such action constitutes 
a rejection, justifying an immediate diversion and resale 
by the seller, and since the peaches were as warranted, the 
rejection was without reasonable cause, and seller is 
entitled to reparation for damages in amount of the con- 
tract price minus the net proceeds in the resale and 
minus the sum collected from the carrier for damage 
in transit 888 
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REPARATION—Continued 


Unlawful Rejection—Continued 

Where complainant sold a carload of grapes to respondent at 
a price f.o.b. shipping point acceptance final, and the 
grapes graded U. S. No. 1 at shipping point and were of 
the kind and grade purchased, it is held: (1) the 
purchase at a price f.o.b. shipping point acceptance final 
did not permit of a rejection by respondent; (2) re- 
spondent’s rejection was without reasonable cause; and 
(3) complainant is entitled to an award of reparation for 
damages in amount of the difference between the sale 
prices and the net proceeds realized on resale of the 
rejected: grapes :..=.2...5-<< pte a nae mk i eclec  e 

Where respondent purchased grapes from complainant on 
basis f.o.b. acceptance final, and agreed to accept the ship- 
ment at a reduction offered by complainant because of al 
leged inferior quality, but respondent finally rejected the 
grapes 14 days after inspection, it is held that rejection 
was without reasonable cause and complainant is entitled 
to an award of reparation for the difference between the 
amount realized on the resale and the original contract 
price of the commodity 869 © 

Unlawful Rejection of Shipment 

Where the evidence showed that respondent, under a con- 
tract to purchase potatoes from complainant, was to give 
shipping instructions but such instructions were never 
given though complainant repeatedly requested them, it 
is held that respondent rejected the potatoes without rea- 
sonable cause and reparation should be awarded complain- 


REPARATION FOR— 
Failure to give shipping instructions 
Failure to pay— 


Unlawful rejection of shipment__1076:862; 1078:872; 1079:875; 1081 


ROBINSON-PATMAN ACT 
Evidence not showing violation of 


SHIPPING INSTRUCTIONS 
Failing to give, as constituting rejection 


VIOLATION OF ACT 
Failure to pay— 
balance of purchase price 


purchase price 
Rejection of shipment 


Unlawful rejection of shipment 
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